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AUTHOR’S PREFACE 


Of all the sciences and of all the arts in the world 
Political science in the most inexact. It is a science 
of tendencies which are incommensurable by any except 
the most imaginary thermometers. For although there is 
much heat in politics, that heat is not controlled 'by 
any immutable law of thermo-dynamics. Fashionable 
theories of to-day become forlorn and rejected within 
a short time and new gospels are always in the horizon* 
To-day. the theory of race purity, to-morrow the brother- 
hood of man, day after to-morrow the protection of 
capital, and day after that nationalization of all property, 
‘such are the waves that are continuously breaking upon 
the sands of time throughout the ages. Hence the 
'application of these abstract tendencies in the constitution 
of a new-born state is not a very enviable or enjoyable 
task in any age. Many a solon. Pericles, Hammurabi, 
many" a St. Augustine, Roesseau and Bentham have 
foundered in the morass of political ideas where only a 
few have survived the ravages of time. Yet all who 
have failed and all who have succeeded have equally 
left indelible marks of foot prints which would be 
immensely beneficial to the weary traveller 'who wants to 
ttavel in quest of the ideal constitution. 

The contributions of Islam to the political advancement 
of the world is now^a-d&ys a favourite topic. Still, the 
author confesses, he has found little help from the extant 
authorities as to what those contributions were. The 
present work embodies the research of a number of 
years carried sporadically off and on in the midst of 



( ii ) 


multifarious and arduous nature of work of a country 
Lawyer who' has neither the advantages' of consulting 
any National Library, nor that of pursuing the vocation 
of a student of political theory for any length of time. 
Its shortcomings may therefore Be excuses! by the gentle 
reader who can easiry understand the hurry in which 
the whole work has been completed and rushed through 
the Press. 

In this Endeavour 1 have been' immensely helped by 
the Translation of the Holy Quoran by Aliama Yusuf Alj 
whose translation in English is b/ far the best 1 
cou f d avail myself of. I have changed the metres here 
and there to make the meaning clear but the linguage 
has not been touched upon. My grateful thanks are due 
to Principal Major A. R. Joardar of Je«sore Cc’Iege and 
Janab Mdutvi Wahed AH Anwri, Editor, Jessore Cazette. 
without whose whole-hearted co-operation and help in 
every matter this work would probably have never been 
competed. Its shortcomings are many and may be 
rectified in future editions if the generojs public likes 
the work at all- 
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INTRODUCTION. 


The growth of human civilization from the 
state of rude barbarism of the ancient cave 
and forest dwellers to the present day super- 
national states, is a fruitful study to all 
statesmen and philosophers. Unfortunately, states- 
men have the least time to study the enthrall- 
ing subject of the rise, growth and decay of 
nations conglomerated into stetes of various 
designations and denominations. In ancient 
Greece Plato and his disciple Aristotle spent 
their valuable lives in studying the classifica- 
tion of states. Plato in the height of his beau- 
tiful imagination pronounced the verdict that 
unless philosophers were kings or kings philo- 
sophers humanity had hardly any hope of 
peace and progress. 

Since the time of Plato, although much 
time has elapsed, and much has been written 
around and against his verdict on the future 
evolution of the state, his dictum practically 
stands unas'sailed, on a firm foundation. But 
after the experiments of the last two thousand 
years it is possible to add a rider to the dictum 
of plato that unless kings become phillosophers 
or philosophers king, to make good govern 
possible the kings of Rulers must r n 
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to the written or unwritten laws of the Cons- 
titution, which must be bised, not on arbitrary 
caprices of the tyrant or the benevolent despot, 
bu. on sound principles of policy enunciated 
during the ages by the philosophers and tested 
during the rise, decline and fall of empires, 
kingdoms and states. 

Thus the present-day Rulers would have the 
counsel of the best philosophers of all times 
within the frame-work of a well-balanced written 
costitution, and even philosopher-kings would 
do well to be guarded by the same, for human 
weakness mry be prone to transgress an 
unwritten law, whereas a written law would 
be jealously guarded by the Judiciary which is 
necessarily the most learned and the most 
impartial tribunal in the modern states. It is 
thus that through the evolution of ages, England 
now remains the only country in the world 
without a wriuen Constitution, although the 
conventions of its constitution have practically 
been as much firmly established and publicised 
as the written laws. 

It is the verdict of history that the greatest 
empires of the world would perish unless they 
arc cstiblishcd on the foundation of a well-bs- 
hneed constitution, chosen and adopted by the 
free suffrage of the people that compose it. 
Conquest has never the hall mark of permanence. 
Injustice destroys itself by its own inequity. 

2 
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Inequality breeds revolution which gives rise to 
further inequity. However brilliant the tempo- 
rary effulgence of the greatest of the ancient 
kingdoms and empires, all have gone down t he 
normal process of decay and annihilation, 
sometimes swiftly, sometimes, more slowly, out of 
the ruins of which new nations, races and empires 
have arisen. And history is going on repeating 
itself. With what result ? 


The panorama of history thus poses the ques- 
tion ultimately, what is the lot of the common 
men? State? may come and s.ttcs may go but, 
man remains for ever. Has the common man 
the fundamental Rights of Peace, Justice and 
Equality ? Perec to allow him time to exert 
himself to the utmost, for the realization of his 
best seP. Eqmlity of opportunity and equality 
of stums, so that he may not be thaws rted 
by artificial tics sncl artificial impediments in 
the struggle for the at. rinmenl of his best 
self. And Justice, when his own development 
clashes with that of his fellow man. If the 
state cannot gurantcc these primary fundamen- 
tal rights to the common man it has no right 
to exist and is bound to perish. 


These fundamental rights of the common 
man has been proclaimed # from the minaret, 
pulpit and platform in practically all ages, and 
have gradually won recognition in the^ most 
conservative circles. But still acas^ 
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an blundering and groping its way towards the 
brink of ruin and disaster goaded by its 

frenzy of inadnss and inequity. Men is to-day 
spending more towards evolving engines and 
shemical formulas for self-destruction than for 
self-preservation, Man in his senseless race to 
injoy the world more is going to annihilate 
himself with the earth itself. The reason is 
not far to seek. All our phildsophy ahd 

science are lacking in spritual values. We are 
■’ll invoking the same God to destroy God’s 
:reation and like the spoilt child praying for 
power to have to cake and eat it too. And 
what our philosophers are condemning in 

the child, «rc extol'ing in the man and every 
man and every nation goes on persistently 

rrring in the path of self-destruction.. 

Thirteen Hundred years ago in the deserts 
if Arabia, the Holy Prophet Mohammad gave 
the Quoran to world for its guidance. The 
abstract principles of justice, equably, fraternity 
and liberty were given insiiluiional expression 
in the Quoran through dearly defined Rules 
of external conduct and internal hermony, 
which if followed would decidedly lead the 
individual and the state to material and spiri- 
ted peace and progress. The Quor.in claimed 
itself to be the 

" Zalck.il Kclabo Laraiba fech 
HudallcI Mtittaquccn. ” 
d 
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“ This is the book, 

In it is guidance sure 

for those who fear God,” 

The Quoranic religion was called Islam. 

Islam did not claim itself to be any “ ism ” 
or set of doctrines particularly recommended 
by the Prophet, but its simple meaning was 
“ Peace ”, Glory to God and goodwill to man- 
kind was its keynote. This goodwill to man- 
kind was not meant to be an abstract good- 
will like a pious wish but was to be culti- 
vated by following the Rules of Guidance laid 

down in the Quoran for every man and every 
state. The rules as setforth in the Quoran 
were intended to lead the common man 
through the straight path “Serat-ul-Mustaquim” 
and the straight path was also clearly shown 
to be the “steep path”, the path which is 
difficult because it is straight and from which 
man is prone to be deviated in every age, 
on account of his avarice and greed. 

With the advent of the Quoran the world 
was at once metamorphosed. The desert candle 
illuminated the whole world and its rays lit 
up the darkest corners of the world by the 
effulgence of its glory. By sheer weight of 
their remodelled character in the light of the 
Quoranic teachings the Arabs conquered the 
whole civilized world and the two grarci 
empires of Persia and Rome \ 
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pieces by the simple touch of its magic wand. 
But the end of the travails of the world were 
not yet in sight. Gradually the beautiful 
teachings of the Quornn were lost sight of 
in the midst of the msgnificience of its 
conquests and again man gave up the straight 
path because it was also the “Steep path” in 
a world of continuous snares of luxury and 
ease which begot oppression and injustice. 
A drop of injustice is enough to spoil a world 
of peace as a drop of filth is enough to spoil 
the entire milk in the cistern. While the 
great Imams and other savants managed to 
preserve the “Shariat" or the Personal- Law 
of the Muslims intact, from absolute annihilation 
through the ages, the "constitutional law” as 
adumbrated by the Quoran was neither developed 
to that extent nor handed down from Ruler 
to Ruler, from kingdom to kingdom, 
so that the Islamic principles of constitutional 
law were practically lost sight of after the 
period of the four Caliphs who were companions 
of the Prophet, that is the Kholafa-c-Rashidin. 

Since then the conception of an Islamic 
State has been envisaged by many Muslim 
divines and saints although the Islamic 
principles were actually incorporated in other 
systems and other States of the world. Nearer 
the times the great Jama!-ud-din Afgani, and 
Iqbal the poet-philosopher of Asia dreamt of 
G 
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the advent of the Islamic State and Iqbal in 
his letters to the Quaide-e-Azam Mohammad 
All Jinnah actually , gave the idea which saw 
its fruition in the birth of' Pakistan. 

With the birth of Pakistan, all the Muslim 
States, in the world got a new lease of life 
and a new impetus to see the formation of a 
true Islamic state. The birth of this infant state 
was hailed with all sorts of doubts, evil auguries 
and lamentations regarding its economic stability 
and political feasibility. Actually the world 
had yet to see a state with two limbs two 
thousand miles apart unconnected with any 
corridor or land connection and naturally 
political philosophers were left gasping at the 
birth of this “infant terrible”. Economic wizards 
could see.no hope of its financial self-suffi- 
ciency or stability and its birth was tolerated 
in the mere expectation of a quick collapse. 

Gradually but surely and quickly the infant 
child has already been kicking the unbelieving 
wizards of the financial and political world. 
By holding its own against the combination 
of the star nations of Europe in the U. N. 
Assembly, by deciding its financial independence 
of het entire world by the bold and inconceivable 
step of non-devaluation, by saying every 
word after deep ‘deliberation and meaning 
every word it says, Pakistan has to-day earned 
the admiration of the whole world and 
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Tatitude of all Islamic countries. 

It is necessary, therefore, that its Constitution 
must be well-planned and w ell adapted from 
ill the political philosophies and constitutions 
af the world, consistent with the rules of 
guidance as laid down m the Quoran. The 
Principles and the broad rules are already at 
aur door in every hearth and home, handed 
down from generation \o generation in the 
Holy Book. The details arc to be winnowed 
and garnered from the experience of man in 
every age as contained in every constitution, 
modern as well as ancient. There is no shame 
in imitation and adaptation. Simply let there 
be mo cheap imitations in narrowness and folly, 
let there be bold imitations m a stupendous work 
of art, the product of burning faith in the glory of 
God and goodwill to mankind. As Emerson says : 

“Every book is a quotation , and every 
house is a quotation out of all forests, 
mines and stone quarries , and every 
man is a quotation from all his ancestor-. 
And this grasping inventor puts all 
nations under contribution", — let us be 
that im-cmor to invent the future constitution 
of Pakistan 

After a thousand years man will read the 
historj of our cndcatours and achievements, 
as we are reading that of our ancestors. Let 
it not be sud then tint we left the history 
S 
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of. the evolution of human civilisation where 
we began. Whether , we shall be able to 
establish the true Islamic State or not will 
be judged by posterity. If we can, we are sure 
to leave deep impressions of our feet in the 
sands of time. If not, we are bound to go 
the path of ruin sand revolution sooner or 
later. Nothing on this earth is permanent, 
nothing would endure for ever. But if we 
can follow the main principles of Islam in 
our Constitution and assure the common man 
of his fundamental Rights of Pesce, Equality 
and Justice, and if the State of Pakistan can 
enforce those rights between man and man in 
his ordinary life so far as humanly possible, 
we shall have surely the opportunity to advance 
true Democracy far beyond the limits envisaged 
by the political philosophers of to. -day. 



CHA1TCR I 

PREAMBLE TO THE CONSTITUTION 
OF PAKISTAN. 

"La lkraha fiddene 

Quad tabayyanar Rushdo minal ghayyc'. 

— Quaran. S. II. 256. 
“Let there be no compulsion in religion 
(for) Truth stands out clear from error.' 

The objectives Resolution, embodying the 
main principles on which the constitution of 
Pakistan, is to be based, was moved before 
the Constituent Assembly of Pakistan on the 
7th March, 1949 and psssed by that August 
Assembly was as .follows : — 

“In the name of Allah, the Bcncficicnt, 
the Merciful.' 

(1) Whereas sovereignty over the entire 
universe belongs to God Almighty alone 
and the authority which He has delegated 
to the State of Pakistan through its 
people for being exercised within the 
limns prescribed by Him is a sacred 
trust , 

(2) This Constituent Assembly representing 
the people of Pakistan resolves to frame 
a Constitution for the sovereign indepen- 
dent Si He of Pakistan ; 

(3) Whjrein the Stite shall exercise ns powers 
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: and authority through the chosen represen- 
tatives of the people ; 

(4) Wherein - the principles of democracy, 

freedom, equality, tolerance and social 
justice as enunciated by Islam shall be 
fully observed ; 

(5) Wherein the Muslims shall be enabled 
to order their lives in the individual 
and collective spheres in accord with 
the teachings and requirements of Islam 
as set out in the Holy Quoran and 
the Sunna ; 

(6) Wherein adequate provision shall be made 
for the minorities freely to profess and 
practise their religions and develop their 
cultures ; 

(7) Whereby the territories now included 
in or in accession with Pakistan 'and 
such other territories as may hereafter 
be. included in or accede to Pakistan 
shall form a federation wherein the units 
will be autonomous with such boundaries 
. and limitations on their powers and 

authority as may be prescribed ; 

(8) Wherein shall be guaranteed fundamental 
rights including equality of status, of 
opportunity *.and before law, social, 
economic and political justice and freedom 
of thought, expression, belief, -c-o.u 
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worship and association, subject to law 
and public morality ; 

(9) Wherein adequate provision shall be 
made to safeguard the legitimate inte- 
rests of minorities and backward and 
depressed classes ; 

(10) Wherein the independence of the Judiciary 
shall be fully secured; 

(11) Wherein the integrity of the territories 
of the federation, its independence and 
all its rights including its sovereign 
rights on land, sea and air shall be 
safeguarded ; 

(12) So that the people of Pakistan may 
prosper and attain their rightful and 
honoured place amongst the nations of 
the world and make their full contribution 
towards international peace and progress 
and happiness of humanity." 

This Preamble to the intended Constitution 
of Pakistan is a document and charter of 
Human Rights never excelled in the annals 
of the world in any existing constitution. The 
dream of centuries of the political philosophers 
and the tested rules of governmental propriety 
have been carefully and sympathetically inter- 
woven into this sublime document. The 
critics of this Preamble have mostly come our 
with their blind prejudices against it than 
12 
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with any reasoned set of alternative proposals 
based on any higher juridical conception of 
the Rights of Mon or nobler theorems of 
human salvation. In a woild obsessed with 
the ideas of class struggle, elimination of man 
by man and state by state in a mob struggle 
for existence, in a world where while proclaiming 
the dignity of common man, he is being cons- 
tantly charioted to the wheels of the gigantic 
machinery of die state for grinding other men, 
other groups and other states and thus 
procuring happiness out of misery, plenty out 
of robbery and power out of poverty and 
plainly proclaiming the superiority of mammon 
over God, this Historic Preamble, proclaiming 
the sovereignty of the world to God alone, 
and deriving the State sovereignty from Him 
through the people of Pakistan and thus by 
implication recognizing the derived sovereignty 
of other people and other states under the 
• supreme sovereignty o,f one God, the creator 
of .the .universe, clear[y, unequivocally and 
definitely expostulates the nature of State, 
Political and Legal, as a limited one, limited 
by God in his infinite Wisdom, and placed 
in the , hands of the State through its people 
as a sacred trust, and in case of betrayal of 
this .trust to be naturally and inevitably with- 
drawn by Him as He has done ever before. 


IV 
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“Hath not the st'ory reached them 
Of those before them ? 

The people of Noah, and Ad, and Thamud; 
The people of Abraham, the men of Midian 
And the cities overthrown. 

To them came their apostles with clear signs. 
It is not God who wrongs them, 

Buc they wrong their own souls." 

Quoran, S. IX 70. (Yusuf Ali). 

The above immortal lines of the Holy Quoran 
clearly reveals how wealth, power and sovereignty 
have been entrusted by God to many cities, 
States and Empires before, but how the sacred 
Trusts have been wantonly betrayed, resulting 
in the decline and fall of Empires and States. 
The power of wealth and arms which was 
bestowed by God for protecting the weak, 
succouring the indigent and doing justice 
between man and man was utilised for aggran- 
dising the Rich, fleecing the poor and wreaking 
injustice upon the supplicant with the result 
that the house built upon the betrayal of the 
sactcd divine Trust by mighty emperors, kings 
and conquerors toppled down at the slightest 
approach of organized protest which is ingrained 
in human nature as a last resort to escape 
tyranny. 

Volumes of abstract philosophy can hardly 
maintain the Rights of the minorities or even 
of the Majorities from the onslaught of avarice 
Id 
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of the stronger unless the power of the 
stronger is thus deemed to be derived as a 
divine Trust from God, exercised as such by 
the authorities, and jealously enforced by an 
independent Judiciary to which the meanest 
of the subjects of the State have got an equal 
access with the highest dignitaries. That is 
why the principles of democracy, freedom, 
equality, tolerance and social justice ns set 
forth and declared in the Preamble in paragraph 
4 are deemed to follow from the nature of 
the sacred Trust of the limited sovereignty of 
the people to be exercised by the state as 
enunciated in paragraph 1 are to be guaranteed 
and enforced by the Judiciary whose indepen- 
dence is intended to be fully secured in paragraph 
10 of the Preamble. 

The sacred Trust thus derived from the 
Almighty God must be exercised through an 
appropriate machinery ; and it is in the fitness 
of things that the people who are the ultimate 
repositories of the power which God has been 
pleased to bestow on man should be exercised 
by themselves for themselves. But barring in 
very small city States where every man is 
known to every other man and has every 
opportunity of discussing the details of 
administration with his fellow man, the people 
as a whole cannot exercise the authority of 
the state. Hence in the pres** ^a ^per- 

15 
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rational states with huge' territories separated 
rom each others by mountains and seas, the 
Dnly conceivable way of the- exercise of the 
overeign powers of the state is through the 
:hoscn representatives of the people. This prin- 
:iple of representative form of Government 
right'y obtains in practically all the civilized 
States of the world to-day and this beneficial 
and only advisable form of popular government 
h-s been enunciated in paragraph-3 of the 
Preamble. 

In paragraph-4 has been guaranteed tire 
eternal principles of democracy, freedom, equality, 
tolerance and social justice without which no 
state has the right to exist and no constitution 
the right to ba termed as such. 

Paragraphs 5 and 6 arc mutually complimentary 
whereas and in the former the Muslims arc 
guaranteed the right to their own religion, culture 
and civilizinon, in the latter similar rights are 
equally Assured and guaranteed to the minorities 

Paragrapll-7 declares that the organization 
of the state of Pakistan shall be of the federal 
type which in the only conceivable type of 
Government for Pakistan. The unitary system 
has now-a-days little application except in miall 
states which hate a homogeneous territory' end 
population with practically little or no local 
patriotism or interests. For Pakistan the Federal 
type is the only and the ideal type of structure 
16 
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that is possible and prudent to desire. Paragraph 
8 lays down the fundamental rights of man 
which arc necessary to be guaranteed to every 
subject of the State so that he can attain his 
best self. The idea of the Fundemental Rights 
have varied from age to age and those cherished 
most of all by the modern philosophers have 
rightly been included in the list. 

Paragraph-9 specially lays down the principle 
of safeguarding the interests of the minorities 
and backward communities and together with 
paragraph-6 completes -the charter of the Rights 
of the minority and backward communities in 
Pakistan. While the history of the world is 
replete with examples of the persecution of 
minorities and to -some extent their complete 
and utter extermination, Islam never counten- 
anced such treatment even in the worst drys 
of the bigoted princes. History has shown how 
the Jewish Question was solved in enlightened 
Europe by a total annihilation or banishment 
of the race who were perpetually on the move 
in quest of a home. Christian Europe treated 
the Jewish minority as the cause of all human 
miseries and history records in letters of fire 
how, infuriated mobs burnt and annihilated 
Jews by hundreds of thousands “in the belief 
that the disease of Plague was a malignant 
device of the semetic race for the confusion 


v 
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of the catholic creed.' 1 . The tragic outbreak 
of plague in western Europe about the year 
1347, itnmorahsed by the facile pen of Boccacio 
in his Decameron, which is now nothing but 
ancient fable, showed how the minority was 
being treated in the Christian countries when 
"no western Jew was safe from the fury of 
Catholic mobs.” 

The Jewish question did not improve at all 
after the time of Boccacio. Scott m his famous 
Ivan Hoe depicts the fate of a Jew in more 
recent times when the mildest appellation of 
the Jew was “the dog ' The hatred which was 
latent in the mmds of all Christians found 
vent in the actions of Hitler when all the 
economic, social and political evils of Europe 
were again traced to the unhappy Jew apd 
the whole world conspired to drive them away 
from God's earth back into the Arab world 
and disguised its black revenge into the sweet- 
scented wordings of a "Jewish National Home.' 
This treatment of the minority question is in 
remarkable contrast with how the same question 
was solved by the Muslims after the advent 
of Islam. The policy of toleration, justice and 
humanity that was pre.-chcd by the Holy 
Prophet Mohammad towards Jews and Christians 
alike was largely attributed by Historian Fisher 

I Fitter M tto'r of Furor- P, 319 

18 
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and other celebrated writers for the extraordinary 
success and spread of Islam into the uttermost 
parts of the earth, and while Europe was sunk 
in darkness and barbarism this spirit of toleration 
and love gave to Islam the intellectual and 
moral leadership of the world. Even the 
bigoted anti-lslamic H. G. Wells had to admit 
in his Outline of History of the world, 2 that 
even the Christians were given every conside- 
ration that they desired. All Christian churches 
and all the relics were not only tolerated but 
•the Christians were given full liberty to 
maintain their religion and culture. 

i . 

This spirit of love, toleration and protection 
of the minorities has been fully and adequately 
laid down in the Preamble to the constitution 
of Pakistan. In fact it is no *new declaration. 
The declaration is as old as the Quoran itself 
in which it was emphatically declared ; 

“Lakum Dinokum walea Din." 

“To you be your religion 

And to me mine." 

As a matter of fact the Quoran itself is the 
greatest safeguard of the minorities if they c?re 
to study its immortal prescriptions. The 
protection of the weak, the downtrodden, 
the minor and the minority is the first charge 

2. H. G. Wells: Outlines of History, P, 616. 
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upon all Muslims and upon all the Islamic 
states. Many celebrated philosophers and 
historians who have studied the Quoran, inspite 
of all their love of their own religions could 
only marvel at the benign teachings of the 
Quoran. The destiny of man as envisaged in 
the Quoran is not for piling up pleasure after 
pleasure in this world -so as to deprive others 
of the same. The Quoranic destiny of man 
is to prepare himself for the glory of 'spiritual 
repasts, the pleasure ,of which would vary in 
the inverse ratio to the , pleasures of this life. 
As that great Englishman, Carlyle puts it in 
his own inimitable language "He (Mohammad) 
docs not like a Bcntham, a Palcy. take Right 
and Wrong, and calculate the profit and loss, 
ultimate pleasure of the one and of the other; and 
summing all up by addition and subtraction 
into a net result, ask you, whether on the whole 
the Right docs not preponderate considerably ? 
No ; it is not better to do the one than the oilier : 
the one is to the other as life is to death, — as 
Heaven is to Hell. The one must in nowise 
he done, the other in nowise left undone. 
You shall not measure them ; they are incomm- 
ensurable : the one is death eternal to n man. 
the other is life eternal. Benthamite Utility, virtue 
by Profit and Loss : reducing this God's world 
to a dead brute sicm-cnginc, the infinite celestial 
soul ot Min to a kind of Hay-balance for 
20 
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weighing hay and thistles on, pleasure and pains 
on : — If yon ask me which gives, Mahomet 
or they, the beggarlier and falser view of 
Man and his Destinies in this universe, I will 
answer, it is not Mahomet/' 8 

In' fact no critic has dared bring any charge 
against the Preamble on any specific grounds. 
Their criticisms are born of fear complex. 
Many intelligent and well-educated gentlemen 
are aggrieved that Pakistan is intended to be 
an Islamic State and not a so-called secular 
State. Not that they are afraid of any of the 
teachings of the Quo ran or of any principles 
of policy , as laid down in the same. They 
can not produce any sura, any ayat, any para- 
graph of the Quoran saying that an Islamic 
State would do them harm on account of the 
principles laid down in them. They are simply 
afraid. They want a secular State. The secule rity 
which has been exposed by Carlyle in the lines 
quoted above and all the philosophers of the 
Erst, Was there a philosopher ever born in 
the East, be he a Hindu, Muslim, Buddhist or 
Jain or of any other denomination, who 
espoused and preached secularism ? What is 
more abiding than religion, than faith in 
divine destiny of man ? But it is possible to 
hide many ugly prejudices behind the screen 

3. Carlyle : Heroes and Hero Worship, 
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of secularism. It is possible to hide tyranny, 
orthodoxy, genocide and the like behind the 
nonchalance of state secularism, thus pretending 
that the state does not lean towards any 
particular religion and neither gives special 
protection uo any, although ninety percent of 
the population and hundred percent of its 
officials may belong to a militant type of a 
particular religion But a fact is better than 
a hundred texts, and the helplessness of a 
minority, on its knees before the majority for 
a sweet word or a kind glance can hardly be 
removed by the assurance that however much 
they may pc persecuted, tormented and pursued 
by the dominant majority, the state would 
remain a non-partisan secular state. In fact 
it is the height of cowardice and infamy and 
the state would be guilty of the breach of 
divine Trust if it docs not declare itself and 
us real character in unequivocal terms. 

The criticism of the Preamble that is generally 
advanced is that m an Islamic state the mino- 
rities would have no chance to be the top-dogs, 
to be chosen as Rulers and Generals, that in 
fact they would have to be satisfied with the 
lot of hewers of wood and drawers of water. 
This criticism betrays not only colossal ignorance 
of history but also the desire of deliberate 
blackmail The reigns of the Muslim emperors 
of India for long seven hundred years, winch 
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was not actually 1 ideal Islamic state, would 
give a complete ' answer of : the charge. This 
criticism * can-' with* greater- justice ' be applied 
to other' systems of 'governments in other 
States, where minorities have been hounded 
out, terrorised; persecuted and exterminated 
by the ruthless hands of mob violence and 
governmental machinery. The end- of 700 year 
rule of Muslims in India found all the kingdoms 
and principalities - in the hands of Hindu Rajahs 
under the nominal suzerainty of the Emperor, 
Under the patronage of the Muslim kings and 
emperors their best generals like Rajah Mensingh, 
Maharajah Joy singh,- administrators like Tadar 
Mull, and- Maharaja Rajbrdlav, the first R?y 
Rayan of Bengal, Behar and Orissa,' artists like 
Tansen, poets like Jaydev-, Tulsidas, the greatest 
man of his age in India, as styled • by the 
Historian of ' Akbsr 311 , Chandidss, Mira Bsi 
and Sura Das, the blind -bard of Agra, religious 
reformers like Ramanuja Nsnska, Cha.it? nya, 
Kavir and Ramananda flourished whose fames 
are still unrivalled in 1 the annals of India, 
The vast amount ‘o'f valuable lands alone which 
were given as Jaigirs' by the ' Muslim princes 
to Hindu savants and saints for the preservation 
of culture and religion are - still elaborately 
recorded in - the ' annals of the cadastral survey 



3a V. A, Smith : Akbar, the Great Moghul, p, -417. 
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oE Inch;, under the name of Lakheraj, Bromoctor, 
Deboltor and of diverse other types, described 
in the Amini Report of the Government of 
Bengal dated 3rd April, 1778, to Warren 
Hastings, the then Governor General of India. 
"The lands exempted from the payment of 
revenue by firmans of emperors arc called 
Aim’ Bencficicncics of this nature have been 
mide by z-m.nders to a much larger extent 
and under so many names and pretences that 
K is difficult to enumerate ihem. They have 
been bestowed chiefly for the support of Bra- 
hmins, Priests and Hindoo .cmp'cs nr for 
other relig.ous purposes,” (Land Revenue 
History of Bengal — Ramsbotham, p. 10S-107.) 
These valuable gifts by the sovereign lo the ' 
subiccu of an alien race, nationality end 
culture were certainly not meant to turn 
them into hewers of wood and drawers of 
w iter. Under the Muslim Rule in Indr she 
was known as the Paradise of the Era',. Under 
Islamic dispensation similar if not more bn’lism 
becanc the condition of the Europeans. As the 
Historrn Fisher puts Hi — "For mere than 
two hundred and fifty yc'rs the emirs and 
caliphs of the Ummy.’d house rdministcrcd. 
from their populous capital of Cordova, a State 
which appreciated the values and pcscsrcd 
the luxuries of civilized life. The visitor to 
Cordova in the tenth century travelled through 
21 
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a land which bore abundant signs of the 
supervision of an improving Government conc- 
erned to promote the interests of agriculture, 
trade and industry, He found peasants tilling 
rice and sugar cane in fields which had been 
irrigated by Arab engineers, mechanics working 
delicately in glass, ivory and leather and scribes 
who had discarded parchment for paper. 
Entering the capital, he marvelled at the oriental 
eccentricity which required nine hundred public 
baths for the refreshment of the body and 
four hundred mosques for the elevation of the 
soul. The streets were paved with stone, 

fountains sparkled in arcade Courts, and hundreds 
of lamps, many of them of silver, illumined 
the columns of marble and jasper which sustained 
the greatest of. the Moslem temples. Nor were 
these amenities, the jealously guarded monopoly 
of the Arabian conquerors. Among the subjects 
of the Caliphs were numerous Christian commu- 
nities belonging to the conquered race who 
were permitted on payment of a tribute to 
multiply and prosper under - the crescent. The 
Mozara.bs formed an important part of the 

t 

general community and together with the Jews 
constituted the principal channel through which 
the culture and knowledge of Arabia and Greece 
percolated to the Latin world,” 4 . 

The constitution as envisaged in the preamble 


Vll 


4. Fisher: ibid, p, 365. 
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would not ,be of the types of Muslim empires 
that have -passed > away. 'They w£re 'at : beSt 
despotisms, in which the 'Ruling 'despots and 
their 'ministers were "Muslims 'Snd-the ! influence 
of -Islam had only limited -effect ’upon "their 
administration. -What is ‘envisaged -'now is 'a 
full-fledged -Islamic State in which the ’examples 
of the prophet -and -the 4- Caliphs immediately 
succeeding him would 'be followed as ideals 
and in which a thorough and 'scientific -appli- 
cation -of "the Quoranic teachings ’would "be 
enforced m the -relationships between -"man "and 
man as in -all other human transactions by 
the independent. -Judiciary and enforced by thc 
God-fearing -Executive, in case of whose incom- 
petence the Legislature would- have the effective 
power of guidance -and control. 

Frdm 'the beginning "Of human civilization 
the development -of civil Society ‘have inevitably 
taken the same contours in all ages and climes 
so that wealth, rower and -'doitiiriion "have 
concentrated into the -hands of only a few 
■persons whereas the mass of people have remained 
like dumb-driven cattle, playthings of Lords. 
Princes and Emperors, oppressed by ravages 
of war, taxation, plunder, poverty, ignorance 
and disease serving only to feed the insolence, 
pride and avarice of the rich, powerful, obstinate 
Lords of the realm and their satellites of a 
lesser degree. When the world was tired of 
25 
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such oppression ihouhtirig to the zenith, 
Religions ! came ‘ to the ’weary World to bring 
new faith and new ho^es £ to mankind. Chris- 
tianity by rendering unto' Caesar what was due 
unto Caesar and rendering unto God what was 
due unto God tried ‘ to bring a truce between 
the rival claims of Godand 1 Mammon. Christian- 


ity had its own beatifies and its own ' solutions. 
But Islam came ’with 'a ' different, clear-cut 
remedy. Islam wanted no - truce with mammon. 
Caesar had no position or ‘place 'in the’Islamic 
dispensation and the question of minorities 
did not simply exist. 'The Islamic conception 


of a civil society is one in which all men are 
brothers, neighbours arehll kinsmen, Compassion 
for the poor, the • needy, the 'wayfarer the 
first article of faith ; *and regular ’"charity towa- 


rds the poor one ! of the fundamental pre- 
requisites of ^salvation of the sdul. Even no 
unkind word, 'not evhn 'for preaching religion, 
is to be tolerated in ‘ 'ah Islamic 'society. 


The -life ! of "this Nydfld 
Is alluring : to 'those, Who "reject faith, 
And they scoff at those 
Who believe. 

But the righteous will be 'dboVe them, 
On the day of Resurrection, 6 .. 


5, Quoran . Yusuf AIT, S II : 212 
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Fair m the eyes of men 

Is the love of things they covet ; 

Women and sons ; 

Heaped-up hoards 
Of Gold and silver ; 

Horses branded (for blood and excellence); 
And wealth of cattle 
And well-tilled land. 

Such are the possessions 
Of this world’s lite 
But m nearness to God 
Is the best of the goals 
( To return to. 

Say : Shall I give you 
Glad tidings of things 
Far better than those ? 

For the righteous arc Gardens 
In Nearness to their Lord, 

With rivers flowing beneath 
Therein their eternal home : 

With Companions pure and holy : 

And the good pleasure of God 

For in God's sight are (all) his servant- — . 

Let not their wealth 
Nor their sons 
Daaalc thee : 

In reality God's plan is 
f i~ r sm n-is 
28 
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To punish them 

With these things in This life, 

And that their souls may perish 
In their (very) denial of God. 7 . 

These beautiful lines which in Arabic would 
flow like molten music, ennobling the sense 
and exhilarating the intellect, can in a foreign 
language hardly portary to a great extent the 
nature of the ultimate values in an Islamic 
State. The nature of such a State cannot 
and should not be judged by the follies, 
bigotries or oppressions of ancient Muslim 
kings or Emperors. Kingship or Imperialism 
in itself is foreign to Islam. A true Islamic 
polity would be the finest type of democracy 
and Democracy in the words of Delisle Burns 
“is yet to exist," 

A more serious criticism that has been levelled 
against the Preamble is that it tends to the 
establishment of a Theocracy. As a matter 
of fact those who advance this solemn criticism 
hardly known what Theocracy, means. Sidgwick 
has defined Theocracy “to imply a social orga- 
nisation in which the persons who assume a spec- 
ial intimacy with heaven, a special acquaintance 
with the Divine will, are organised in a professional 
body specially devoted to their religions calling 
and for the most part distinct and separate 

7. Ibid : S IX : 55 
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5m the ordinary secular Government ; then 
proprtion as this separate body acquires 
wer in secular affairs, the government tends 
have a distinctly and preponderantly theo- 
’tic character, and when this ecclesiastical 
dy has obtained supreme control, we have 
leocracy complete.' 8 . In other words when 
special class of ordained priests claiming 
elusive intimacy with the heavens and divine 
■II, in addition to controlling all religious 
es exclusively amongst themselves, dictates 
'cr the usual governmental machinery of the 
ate as well, uninterfered by any popular will 
suffrage of the general mass of the people, 
c may classify the society over which they 
aid their sway, a Theocracy. This analysis 
ould at once put an end to all sorts of wild 
ncies that the Islamic State is necessarily a 
hcocracy. It is known to everybody that 
■ Islam there is no room for priesthood, no 
Tech! intimacy with heaven reserved for any, 
o special preponderance of one over the rest 
f the multitude. It is rather the negation of 
hcocracy in which every man has the right 
o be the equal ol the Caliph or Head oi 
he state, in every social and rclig’otis function 
md the right to study for himself the holy 
enpture, be his own priest and rise to the 
Ircatcst offices of the State. In Islam there 
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is no mystery, no secret anointations, no relics 

or formulae to be handed down from priest 
to priest, no special hierarchy through 
which man must travel to approach divinity. 
Even the virulent Christian Critic of our Holy 
Prophet like H. ‘G, Wells 0 admits that Islam 
was free from any kind of superstition or 
enchantment. Wc shall close this chapter 
with the clear and unequivocal testimony of 
two celebrated British arid American authors 
and commentators which would establish beyond 
doubt that Islam, of all religions of the world 
is one, in which love of mankind and devotion 
to duty is the only passport to salvation, 
without the intervention of a single priest 
between man a.nd his Maker, and nil criticism 
of the same that its influence would tend to 
establish a Theocracy is nothing hut pitiful 
ignorance of envy and suspicion. As H. G. 
Wells says': “The insistence upon kindliness 
and consideration in the daily life is one of 
the main virtues of Islam but it is not the 
only one. Equally important is the uncompromi- 
sing monotheism, void of any Jewish exclusi- 
veness, which is sustained by the Koran. Islam 
from the outset was fairly proof against 
the theological elaborations that have perplexed 
and divided Christianity and smothered 
the spirit of Jesus. * * * All sacrifice was barred 

9. H. G. Wells : Ibid. p. 611-612. 

* -v 

31 t 




the faithful ; no loophole was left for the 
•ificial priest of the old dispensation to 
ic back into the new faith. It was not 
ply a new faith, a purely prophetic religion, 
the religion of Jesus was in the time of 
as, or the religion of Gautama in the life- 
e of Gautama, but it was so stated as to 
tain so. Islam to this day has learned doctors, 
chers, and preachers ; but it has no priests. 
'It was full of the spirit of kindliness 
lerosity and brother-hood ; it was a simple 
I understandable religion ; it was instinct 
th the chivalrous sentiment of the desert ; 
I it made its appall straight to the commonest 
tincts in the composition of ordinary men. 
rainst it were pitted Judaism, which had 
ide a racial hoard of God ; Christianity, 
king and preaching endlessly now of trinities 
ctrincs and heresies no ordinary man could 
ike head or tail of ; and Mazdaism, the cult 
the Zoroastrian Magi, who had inspired 
c crucifixion of Mani. 

* * what appealed to them was that this God, 
llah, he preached, was by the best of the consci- 
icc in their hearts a God of righteousness, 
■d that the honest acceptance of his doctrine 
id method opened the door wide, in a world 
r uncertainty and intolerable divisions, to 
great and increasing brother-hood of trust- 
orthy men on earth, and to a paradise not 
32 



of perpetual exercise in praise and worships in 
which saints, priests, and anointed kings were 
still to have the upper places, but of equal 
fellowship and simple and understandable deli- 
ghts. Without any ambiguous symbolism, with- 
out any darkening of altars or chanting of 
priests, Mohammad had brought home those 
attractive doctrines to the hearts of Man- 
kind". 10 . Bitty, the American Historian of Arab 
civilization has clarified the matter further 
in his monumental work. As he emphasizes, 
“We should here guard against the common 
fallacy that the Caliphate was a religious 
office. In this regard analogies drawn from the 
headship of the Holy Roman Empire and from 
the modern Christian distinction between the 
spheres of temporal and religious powers are 
misleading. As Amir-ul-Mu'minin, Commander 
of the believers, the military office of the 
Caliph (Commander-in-chief) was emphasized. 
As Imam (leader in public prayers) the Caliph 
could and did lead the 'religious service and 
pronounce the Friday Khutbah (Sermon); but 
this was a function which the humblest of 
the Muslims could perform. Succession to 
Muhammad (Khalifat) meant succession to the 
sovereignty of the State/ Muhammad as a 
prophet, as an instrument of revelation, as a 
Messenger of Allah (Rasul), could have no 
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ccessor. The Caliph's relation to religion 
as merely that of a guardian. He defended 
e faith, just as any European emperor was 
pposed to do' 11 . (The Title of the present 
ng of England, a Theocracy by no stretch 
imagination, is, The Defender of the faith). 
“Not until the latter part of the 18th Century 
d the notion prevail in Europe that the 
oslem Caliph was a kind of Pope with 
jiritual Jurisdiction over the followers of 
uhammad throughout the world. In his Tabban 
cneral dc L' empire othoman (Paris, 1788), 

' Ohsson, a Constantinople Armenian was one 
the first to give currency to this fallacy'. 1 *. 
The blind critics of the Pakistan constitution 
ve made this unhistorical fallacy the shcct- 
lchor of their case, which has thus ' no legs 
stand upon. 


H. Mittjr : Mittary of the 135-IP?. 
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CHAPTER II 


FUNDAMENTAL LAWS OF PAKISTAN. 

“It is He who hath made you 
(His) Agents, inheritors of the earth : 

He hath raised you in ranks, some above others : 

That He may try you 

In the gifts He hath given you : 

For thy Lord is quick in punishment : 

Yet He is indeed Oft-forgiving 
Most Merciful". 

S. VI. 165 (Yusuf Ali). 

Modern Jurists have defined Law as “a general 
rule of external human action, enforced' by a . 
sovereign political authority". 18 . The sovereign 
political authority ‘ lays down certain rules for 
the guidance ' of the external actions of its 
subjects arid enforces the same through the 
‘sanction’. This, definition gives us only the 
form of Law but not its nature and contents. 
In fact as Woodrow Wilson has succintly put 
it, Law is not only an active guiding force, 
the expression of the Will of the State, but 
what is more important to the Pholisopher 
of the State, it is the mirror of the conce- 
ptions of the society existing at a particular 
age. “Looked at from an abstract point of 

„ \ 
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w, Law is a body of principles, and as such 
istitutes a mirror of the prevalent conceptions 
to ethical standards and social relationships 
the communities in which it is accepted'.’*. 
The history of the gradual awakening of 
man conscience, morality and ethical rules, 
- inseparably connected with the development 
the conception of Law. The clash of 
;erests between man and man. group and group, 
ten they became organised in civil societies, call- 
not for arbitrary arbitration of the sword, the 
ronger getting the best of the weaker, but 
• arbitration based upon the merits of the 
verse claims which was given the name of 
asticc. The word "Themis' in the language 
f ancient Greece of Homeric times meant 
he Goddess of Justice, from whom the king, 
s the divine agent derived authority of his 
ironounccmcnts by direct inspiration. Abstract 
usticc was in those days unknown and could 
lot command the respect and obedience ‘ of 
.he contending parties unless connected with 
.lie Goddess of Justice by way of inspiration. 
'The peculiarity of the conception is brought 
out by the use of the plural. Themistes, 
(Thcmiscs), the plural of Thcm ; s, are the awards 
themselves, divinely dictated to the Judge. 
Kings are spoken of as if they had a store of 
"Themistes' ready to hand for use : but it 
H. V/octfrow Wi*»oo: The Sut* p. ! 56. 
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must be distinctly understood that they are 
not laws, but Judgments. ‘Zeus or the human 
king on earth', says Mr. Grote, in his history 
of Greece ‘is not a law-maker, but a Judge’. 
He is provided with Themistes, but consistently 
with the belief in their emanation from above, 
they cannot be supposed to be connected by 
any thread of principle ; they are separate, 
isolated judgments". 15 . Thus we see that the 
notion of Justice was not connected with any 
principles of morality in Homeric times although 
the shrewd kings of those times had to decide 
the cases and pronounce their judgments in 
accordance with some sort of rough and ready 
principle of Right and Wrong, so that they 
might sufficiently inspire confidence as divine 
inspiration. 

In the- infancy of civilization Law was pre- 
eminently Judge-made law, a series of adjudica- 
tions in similar cases and gradually only the 
aristocracy directly connected with the king or 
Priest as the Divine Lawgiver became the univers- 
ally recognized ultimate repositories and admi- 
nistrators of law. Law was not then a 
published set of Rules of external human conduct, 
but precedents enunciated in Judgments handed 
down from generation to generation consolidated 
into the customs or the customary Laws, The 
Brahminical Priests of the East and the Oligarchy 
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12, H, J, S. Maine : Ancient Law, p, 2-3, 
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Priests of Rome were all repositories of 
s legal lore. The institutes of Manu in 
lia and the twelve Tables of Rome are some 
the first codified Laws of humanity to 
,-c precision and uniformity to law and to 
otect it from the frauds of the privileged 
igarchy of priests. 

While the development of the conceptions 
Law practically stopped in India with Menu 
had further development in the west through 
ic development of a theory of Law of Nature 
id Principles of Equity. Nature, the benign 
ic supreme, the beneficial, was supposed to 
ivour nobody specially but every body equally 
cforc the biologists introduced the idea of 
he survival of the fittest. All that was good 
nd beautiful was identified with Nature and 
t led to the corollary that Nature has given 
I! men and all nations the same advantrges 
md disadvantages but man by his inequity has 
ct at nought the desires of Nature rnd 
lefcatcd her intentions. "To live according to 
Nature came to be considered rs the end for 
which man was created and which the best 
men were bound to compass. To live according 
to Nature was to rise above the disorderly 
habits and gross indulgences of the vulgar, to 
higher laws of action, which nothing but self- 
denial and self-command would enable the aspir- 
ant to observe. Live according to nature w&t 
3S 
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the sum of the tenets of the famous stoic 
philosophy". 16 . 

This conception of Nature as the sumtotal 
of all that is good and beautiful, higher and 
nobler aspects of life, allured and charmed the 
Juristic Philosophers who gradually expounded 
the theory that the codified Law was always 
to be superseded in favour of the Law of 
Nature whenever there was any harshness or 
injustice palpably manifest and this theory was 
the mother of Equity. And as Nature was 
common to all nations and races on the earth, 
'the Law of Nature was confounded with law 
of Nations or Jus Gentium of the philosophers 
of the Middle Age. 

It- is thus clear that the awakening of the 
moral conscience of mankind, the evolution of 
moral ideas to change the settled Law took 
this devious process and gave rise to the legal 
conception of Equity of modern times. In 
essence Law represents the morality of the 
past centuries, Equity that of the present, so 
that with the advance of moral ideas of the 
human race, past morality must give way to 
present morality and thus Law changed by 
Equity, which was- nothing but a “system 
founded on moral rules". 17 , of the present, 
Jellinek defined Law as ‘minimum ethics, 

16, Ibid : p, 32. 

17. Ibid : p, 40. 




tat is to say, the whole combined requirements 
morals, whose observance, at a gnen stage 
social development, is absolutely mdispen- 
blc. All moral requirements beyond this 
dispensable minimum constitute morals in 
ic strict sense as distinguished from law And 

every progressive society moral notions 
ogress faster and develop quieter than lav. 
he latter presents, then, a lower step in 
’velopment, a step which morals have already 
hen The separation of law and morals arc 
at constant and change in proportion to the 
umber of moral rules recognized by everybody, 
/e always expect that in the most advanced 
bases of social development interpenetration 
E law by morale will become more and more 
oscr and intimate'. 1 ". 

We have already seen how the Jurists of 
ur day have defined Law as — 

1. A Command. 

2. A general as opposed to a p-rticular 
command 

3 The command is from the Sovereign 
to the subject' 

■1 The command is attended with a 
sanction. 

Now moral rules existing in the mind of the 
'ges and seers cannot fulfil any of the conditi- 
ns rs set forth abov c. However enthralling and 

I 1 * Kc k- v ct lS<- C 1 ! * 
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capuring the imagination of man, morality has 
neither any forum from which to be declared nor 
any machinery by which to be enforced. Social 
approbation or disapprobation cannot secure 
the purpose of guiding the multitude and 
unless moral rules emanating from the conscience 
of mankind are incorporated effectively and 
quickly by the state into the body of laws 
social progress is bound to be halted and made 
stagnant in the pools of time. 

Legislation was devised as the method to 
secure the desideratum. Lagislation thus does 
not and cannot introduce strange laws and 
manners foreign to the genius and judgment 
of a people. It merely gives the declaratory 
and binding force to a set of moral principles 
that have already gained credit in the consc- 
ience of mankind. And once legislation is 
adopted as the normal channel of expression 
of the social conscience as to matters of Right 
and Wrong, the salutary principle that Equity 
cannot override statute becomes the guiding 
principle of the * court of Law administering 
Justice to the people. 

The conception of the fundamental Rights 
of man is but another side of the same pic- 
ture of the evolution of the social conscience. 

> 

In essence there is no distinction between 
Fundamental laws and other laws. - Except 
International Law, which cannot be called Law 
xi 41 



■operly so called, and which has been aptly 
scribed by Holland as the “Vanishing point 
Jurisprudence' 19 all laws properly so-called 
e of one and the same type. But to all 
udents of political history, Fundamental Rights 
id Fundamental Laws have an interest and 
lportance of their own. At different times 
human history the mass of people suffering 
om different sets or man-made calamities 
resented demands for the guarantee of a 
irticular set of human Rights, which the 
vemment of the times must consider invio- 
te. In other words the demands set a liinita- 
on upon the legislative or sovereign powers 
r the State to protect the poor, unorganised, 
attered mass of people who arc not always 
ipable of securing justice against governmental 
ljustice and State Tyranny. From the concc- 
tion of the State of Nature came the Laws 
Nature and Natural Rights were thought to 
c those human rights which were decreed by 
ic immutable laws of nature and principles 
f rationality which were considered to be the 
lanifcstation of the will of Nature. Nature 
ius being identified with abstract rationality 
nd goodness, man oppressed by bad govem- 
icnts and despotic princes demanded their 
'atural Rights’ which they considered their 
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inherent rights. “Man is born free and every- 
where he is in chains*', 20 said Rousseau, labouring 
under the same conception and implied that 
it is the natural right of man to be free and 
he has been unnaturally put into the shackles 
of. a political society. 

Thus whenever man was oppressed, whenever 
mail was put to disabilities under the authority 
of the State, the conscience of man revolted 
against such tyrannies in every age and escaped- 
through the flood-gates of revolution to remove 
the chains. First came the revolution in ideas 
and then revolution in politics. And in this 
revolution of ideas the concept of the Law of 
Nature and Natural Rights played a historical 
part in the middle ages and after. As , Sid g wick 
puts it “the notion of a law of nature and natural 
rights belonging to man as man, and of higher 
validity than the laws and legal rights which 
any particular state may have determined 
for itself — though only of jural importance to the 
Romans, becomes of far wider political importance 
in modern history. It becomes, in fact, 
an important factor in the movement 
of thought which leads ultimately to the French 
Revolution, for the principles that ‘men are 
by nature free’ and ‘men are by nature equal’ 
are principles of this Jus Naturale” 21 ., 

20. Rousseau : [Everyman] : Contract Social, I, i. - 
21. Sidgwick : Ibid, p, 182. 
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It will be observed by all students of polit- 
al philosophy that these notions arc nothing 
ut the different shapes and manifestation of 
he gradual unfolling of the human conscience 
hrough the formulations of moral conceptions 
f mankind. This moral awakening warned 
ne state again and again as T. H. Green 
mts it, that “will and not force is the basis 
f the State " 53 and Nature had given man 
he Right to Revolt if the State did not rcs- 
>ect the inherent natural rights of man. 
.lame puts the thing m a nutshell by say- 
ng "the vast mass of influences, which we 
nay call for shortness moral, perpetually shapes, 
imits, or forbids the actual direction of the 
orccs of society by its sovereign"* ’. 

No man m the present world can be so 
oolhardy as to claim another man as his slave. 
Yet the institution of slavery is as old as 
Humanity itself and it took thousands of 
vears to liberate humanity from the shackles 
af slavery by way of a long and devious 
process. Philosophers like Socratc*. Plato and 
Anstotic considered slavery to be an institution 
of nature. A slate was considered to be a 
"Res" (thing) and not a 'persona' (person) 
and a free man could acquire, transfer and 
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bequeath the usufruct (i. e. the right of enjo- 
ying the labour) of the slave just as much 
he could do that of ordinary cattle and the 
like. In Roman Law. “A slave was considered 
a homo (an individual) without persona (person- 
ality) and as such was relegated to the cate- 
gory of res (things)”. 24 . 

In Germanic Law slavery was tolerated but 
with a distinction. The Germans considered 
“that all slavery had arisen from compulsion, 
capture and unjust force, and that what was 
now given out rs right was only custom, 
ancient but unjust’’ 38 . With the rise of Chri- 
stianity and Islam, the intellectual basis of 
s’avery was completely destroyed and that 
which could not excite the pity of a Plato or 
Aristotle was now considered to be wrong, 
unjust and perverse in the conscience of the 
ordinary man due to the progressive spirit of 
humanity. The English Law of August 28, 
1838 (3 and 4 Gul. IV. 73) finally regulated 
the emancipation of slaves and declared every 
slave free who came to Great Britain or 
Ireland with his master’s consent. In Russia 
Czar Alexander II, by the law of February 
19, 1861, carried out the work of emancipation 
inspite of the strong resistance of the Nobles. 
Thanks to the zeal and humanity of Wilberforce, 

24. Bagchi : Roman Private Law, p, 34. 

25. Bluntschli : The Theory of the State, p, 175. 
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Clarkson, Macaulay, Stephen and others 
that (he whole world stood against slavery by 
this time. America abolished slavery by the 
Constitutional Amendment of Dee. 18, 1865 
and Brazil did the same by the law of Sept- 
ember 28, 1871. “The Brussels conference of 
1889, convoked by King Leopold of Belgium 
on the suggestion of the British Government 
and attended by the representatives of seventeen 
States, resulted in an act (ratified in 1892) 
which has been termed the Magna Carta of 
the Afr.can slave, so complete and far-reaching 
were the provisions which the participating 
stites, which included Persia, Zanzibar, and 
the Turkish Empire, bound themselves to adopt. 
Yet still the evil persists, and still the Europ- 
ean crusade proceeds, but now with an ever 
.augmenting promise of success, against the eternal 
cupidity and cruelty of man"*''. 

It will thus be seen that the fundamental 
Right of Man to equality and freedom had a 
long and arduous battle, the last death struggle 
of which is not yet over. Yet the human 
conscience, the evergrowing human morality, 
through religious scriptures, through poetry 
and art. through the philo-ophy of a Law of 
Nature have been struggling for the emancip- 
ation of man for n long period in history. And 
a. state which cannot guarantee this fundamental 
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Right of Freedom and Equality of status t 
every man on its soil, hardly deserves the nam 
of a State, the appellation of an organize 
political society, however much powerful it ma 
be and however far-flung may be its empir 

In the history of civilization another disabilit 
of man which has caused and is still causir 
the greatest hardships and misery to 1 ar£ 
masses of people is the absence of the Fund; 
mental Right of Religion. Even amongst Chris- 
ians ‘inter se 1 religious riots and persecutio 
of the followers of one sect b 3 T another i 
Europe went on apace for a long period c 
time. Wars of Religion became fashionable an 
“armed affrays and assassinations became inciden 
of ordinary life” 27 . Princes freely took tl 
sides of the contending groups to suit the 
convenience. The Massacre of St. Bartholomew 
Day on August ‘24, 1570 A. D. when the orthodc 
catholics of France began the slaughter of tl: 
Huguenots, the like of which has probably nc 
been repeated in history and even the Gre; 
Calcutta killing of August 14, 1946, paled int 
insignificance before' the same. “The bell g 
the' Palace of Justice rang out the signal fo 
the slaughter to begin. Such a carnival c 
butchery as then ensued, not in Paris onb 
where some three or four thousand Huguenol 
were' killed, but throughout the provinces, outre 


27. Fisher : Ibid. P, 567. 
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le fiercest anticipations of the court. The 
insians, whose trade suffered from the religious 
oubles, needed no incitement to massacre the 
uguenots or to mutilate their corpses. Thcy 
Iled not the leaders only, but the rank and 
e, and their example was gleefully followed 
the provinces. The head of Coligny was 
nt to the Pope, the golden rose (the head) 
is sent by the Pope to the king. At the 
ws of the happy extermination of so many 
reties the Pope ordered a medal to be struck 
d Philip of Spain commanded a Tc Deum. 
aligny was dead. Conde' end Henry of Navarre 
■re in the king’s hands, and thousands of 
uguenot corpses attested the Catholic ortho- 
xy of France" 1 ". 

Similar religious wars continued m Germany 
d Spain and the horrible practice of Inqu s- 
in was the order of the day. In Germany 
esc struggles somewhat abated with the Pence 
Augsburg on September 25. 1555, but it 
is not the charter of religious liberation and 
e principle of toleration. In Spam religious 
rsccution became the fashion of great poten- 
cs like Charles V and they considered it 
s’ered debt to God and country to stamp 
t unbelief" 1 ’. Inquisition was introduced in 
22 A. D. Protestant martyrs like Do Voes 
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and John Eset were tied to stakes and burnt 
with faggots and about fifty thousand men 
and women perished by this violent death during 
the reign of Cahrles V. The sole crime of 
these holy zealots was that they wanted to 
worship God in their own way and read the 
scripture in their own language. “Persecuted, 
imprisoned, their conventicles banned, their 
Bibles burned, their preachers slaughtered, the 
Protestants of the Netherlands continued to 
offer a passive resistance to the Government” 80 . 

Without entering into meticulous deatils of 
these horrible tragedies it may be said that 
the settlement of Henry IV of France known 
as the Edict of Nantes (A. D. 1598) made 
a notable contribution in establishing religious 
toleration in central Europe. As Fisher says, 
it “was the first public recognition of the fact 
that more than one religious communion can 
be maintained in the same polity. Long before 
religious toleration was recognised in England 
or Germany, it was, in virtue of this famous 
instrument, made part of the Constitutional 
law of France, The strong arm of the Huguenot 
had extracted from his Catholic adversary conce- 
ssions which no Roman would have conceded 
to argument” 81 . It was however Revoked in 


30, Ibid : p, 531. 

31. Ibid : p, 579, 
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1685 A. D. by Louis XIV, who by his massa- 
cres of the Huguenots drove away the most 
industrious and skilled of his subjects to a 
foreign land. 

The modern religious strifes just on the eve 
of the transfer of power from British hands 
to India and Pakistan are strangely reminiscent 
of the wars of religion in Europe. The 
extermination of Jews from Hitlerite Germany 
of recent times is the other illustration of the 
same tendency. Hitler based his Programme 
of extermination of the Jews on the [exploded 
theory of the Purity of the Aryan race and 
superiority of the Aryan race over the other 
races of the world. His war on the Jews was 
not so much a religious war as a Racial war. 

'It appears that his theory has died a violent 
death just as much as it had a violent birth : 

, and the world has been rid of a new apple of 
discord for the extermination of man by roan. 

In the present times, very few people would 
seriously persist in the doctrine of one State 
one Religion. The world has become a very' 
small place on account of the scientific discov- 
eries of the modern era and the whole world 
has become interdependent- to a surprising 
degree both in the realm of commodities and 
thought. Just as a shortage of wheat in Can- 
ada has immediately far flung influence upon 
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all the wheat-eating countries,, similarly suppre- 
ssion of ideas or religions in one country 
would have immediate and far-reaching effect 
not only on the 'neighbouring countries but also 
on the remotest regions, Moreover the intell- 
ectual sanction behind suppression of heresy 
and making any religion safe for humanity has 
already vanished. The world to-day is prog- 
ressively a free-thinking world and all religions 
must stand alone for all they are worth. Their 
intrinsic value in obtaining the salvation of 
human soul and securing the spiritual progress 
of humanity was never more on test than at 
the present times and we have already seen how 
ideas and religions ferment more quickly under 
repression than otherwise. The death of a 
martyr stirs the whole humanity and the tyrant 
is the ultimate victim of his outrage. Islam 
did not die under the greatest repression, nor 
did Christianity, Buddhism or Protestantism. 
The universal conscience of mankind has alre- 
ady risen above the pettifogging jealousy of 
Priestcraft and the stage has definitely been 
set for a universal fellowship of faiths. ■ 

Islam proclaimed this universal fellowship of 
faiths thirteen hundred years ago, and the most 
beautiful and sublime logic was laid down in 
the Quoran for this fellowship. 

“Let there be ^ no . compulsion in religion: 

(For) Truth stands out clear from Error: 
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f. D. by Loins XIV, who by his ma'sa- 
o{ the Huguenots drove awry the roost 
;tr ous and skilled of his subjects to a 
gn land, 

e modem religious strifes just on the eve 
ic transfer of power from British hands 
ldia and Pakistan are strangely remini'ccnt 
the wars of religion in Europe. The 
•ninntion of Jews from Hitlerite Germany 
'cent times is the other illustration of the 
tendency. Hitler based his Programme 
Ttcrmination of the Jews on the [exploded 
y of the Purity of the Aryan race md 
tority of the Aryan race over the other 
of the norld His war on the Jens was 
■a much a religious war ns a Racial war. 
ipears that his theory has died a violent 
i just as much as it h"d a violent b’rth : 
the world has been rid of a new apple of 
rd for the cxtermin'tion of nan by man. 
the preient pmes. very few people would 
i*!y perrm in the doctrine of one Stitc 
teligion. The n-orld h's become a scry 
pl-ce on account of the scientific ducov- 
of the i—> !e:n era and the n hole world 
become interdependent to a simpn* ng 
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For falsehood is (by its nature) 

Bound to perish. V*- 

History has adequately proved the truth o:l 
the above. We are now at the cross-roads of 
the times when either we must grant humanity 
the charter of freedom of religion or perish in 
perdition. There is no via-media. If a man is 
not to die unjustly cither in the hands of the 
state or that of assassins the Fundamental Laws 
of all states must, recognize the Right to Life 
and Right to Religion as much as immunity 
from slavery. For bodily freedom goes ill with 
mental slavery. 

, Next in point of importance to Life, Liberty 
and Faith comes Work and Education, the voca- 
tions of the body and the mind. The concep- 
tion of the Police state, the state which does 
not saddle itself with the broader welfare of 
man but simply contents itself by deciding 
disputes between private individuals and prev- 
enting ordinary breaches of the peace has died 
a swift death with the advent of socialism. 
As a well-known writer on the Modern State 
says : “To insist on order as such is to make 
of the state a ‘police-state 1 , which is only 
removed in degree from the order of a mena- 
gerie. An order that is to serve the community 
must be in conformity with and limited by 
the ideals o f, the community, and particularly 

3t. Quaran : S XVII, Cl, 
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Whoever rejects Evil end believes in God 
Hath grasped the most trustworthy Handhold. 
Th-t never breaks"*’. 

Virtue is its own reward. Truth and Virtue 
’re bound to appear. As the insect is incvi* 
ably attracted to the fire, though she bums 
lerself thereby, the sou! of man slowly but 
urely marches towards truth and virtue irres- 
icctivc of age or clime, although it has to 
nss through a thousand hells of persecution 
>r misery. 

"The desire of the moth for the star 
Of the night for the morrow. 

The devotion to something afar 
From the sphere of our sorrow ?"**. 
Religion and compulsion arc by nature mutu- 
lly exclusive. Religion is a matter for the 
jul. a question of devotion. Compulsion and 
arce are destructive of devotion end destrve- 
ve of Faith. As light and darkness arrdist- 
lct realities of our physical consciousness. so 
■e religion and unbelief ibstmct realities of out 
untuil an! moral lonse-outnfs. Ties ides 
’s etprofed in more rublime way in the Ho'y 
uoran. thus ; 

“And say: 'Trut! has (now) arrived 
And falihoiv! perished r 
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the ideals which arc understood by the terms 
justice and liberty. The true political conce- 
ption of an order extends into the conception 
of protection. Here is an immense task for 
the State, quite proper to its nature and still 
largely unfulfilled. To protect the weak instead 
of .he strong is on the whole a modern 
rcin.crprctation of the States function. Such 
protection is gradually taking the form of the 
establishment of minimal standards of living, 
so that the mere requisites of health and 
decency shall not be denied by accident or 
misfortune or capacity, to any member of the 
community". ** The great English Statesman 
Edmund Burke posed this question about 200 
■••cars ago "what the State ought to take upon 
tself to direct by public wisdom, and what 
t ought to leave, with as little interference as 
aossiblc, to individual freedom"’ ‘ although not 
•ct absolutely dceideJ by the wrangling of 
’lulosophcrs. his been answered in pnetice 
nd almost all the states have to-day cncro.'ched 
pon the individual sphere of action which 
ven the other day was considered unthinkable, 
‘hose who are ardent exponents of socialism 
nd those who are its opponents have all able 
rreed to subscribe to the new conception of 
:e ’Positive State" and the idea of the "Police 
IS r*. .— i T'« r* .<*.* Str*. f. 
it v. ■*% i ft *•} y m 
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taken tip by the state in the very infancy of 
Islam and developed to a considerable extent 
which may be considered to be the mother of 
all socialistic doctrines. More than the soci- 
alistic doctrines Islam gave the Economic princ- 
iple of the Zakat the greatest spiri .nal glory 
ever conceivable by philosophy and made God 
himself the debtor of the donor, the most 
beautiful loan of man giving to his Maker : 
Says the Quran ; 

Who is he that will Loan to God 
A beautiful loan, 

Which God will double unto his credit 
And multiply many times ? 

It is God that giveth want or plenty 
And to Him shall be your return”. 87 . 

“And establish regular Prayer 
And give regular charity 
And loan to God a beautiful Loan 
And whatever good ye send forth 
For your souls 

Ye shall find it in God’s presence, 

Yea, better and greater, in Reward”. 88 , 

The institution of Zakat was ’ systematically 
developed as a part of Personal Law as well 
as constitutional Law by the ancient Arabs. 
As Hitty has pointed out “Prescribed originally 

37. Quran : S-li : 245. 

38. Ibid : S-LXXll) : 20. 
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cmindcd to the believers show, that Islam 
onccivcd the society es organised in the State 
s a fu I-flcdgcd organism in which the salvation 
if the indis iduai did no: simply exist. Charity 
iot m the sense of intermittent condescension 
o besti w a few coppers on the indigent but 
legular charity of the type of the modem 
nenme Tax was made an article of faith for 
very Muslim and an institution of the sta'C. 
’ou cannot annn your moral and spiritual 
alvation according ta *he Hanie dispensation 
aspitc of all your prayers and tV'tings in the 
udst of dire want and poverty •'ll around you 
nless you extend your helping hand, your 
■ealth. your services towards your suffering 
-•How brothers and sisters. rnJ if you can 
vade the Income Tax Authori’irs of this world, 
ou cannot evade the supreme Taxing authority 
f the world hereafter. 

This conception of the Society rs an Organic 
hole in which every mn is bound to thinh 
ar the poor, the infant, the neighbour, the 
elp'et*. the traveller and others unable to earn 
living, gave early Islam the tensile strength 
id formidable cohesive forte which within a 
•w years brought the great Persi’n end Ilya-*- 
•me Empires Irerdly at the fee: of t! e n >~*d c 
.tabs wbo nonce became r,eiir''>:p!,<'< -! torn 
•e iri’e ,! rcp.!<l le'lerr of the votll for a 
■sa'an! )Or‘ The In" .ru’ion t'f'Il'i**" w * 
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which may be considered to be the mother of 
all socialistic doctrines. More than the soci- 
alistic doctrines Islam gave the Economic princ- 
iple of the Zakat the greatest spiritual glory 
ever conceivable by philosophy and made God 
himself the debtor of the donor, the most 
beautiful loan of man giving to his Maker : 
Says the Quran ; 

Who is he that will Loan to God 
A beautiful loan, 

Which God will double unto his credit 
And multiply many times ? 

It is God that giveth want or plenty 
And to Him shall be your return”. 87 . 

“And establish regular ..Prayer 
And give regular charity 
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And whatever good ye send forth 
For your souls ' 

Ye shall find it in God’s presence, 
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-5 a volutery act of lo.-c and considered almost 
dcntical v. ith piety, Zakat evolved into cn 
ablicatory t->x on property, including money, 
attic, corn, fruit end merchandise. Theyounf 
slamic state collected Zakat throufh repvlcr 
ifttciais end admin.rtcred i. from a central trc.s.iry 
a support the poor rtnnnj: the community, 
mild mosques end defray p.ovcrnm.cnt cipc- 

l'CS".’ 1 ’. 

In Chr.rtnn Europe Poor Law lep'sl-tion 
cyan in the nineteenth century with \ cried 
c-ultv The cr.ticisrrs !»p»in*t the rastem were 
a-ny -nd for a Ions time virulent cr.tit.'m 
.-s brought to he-r ap'in't the poor Law 
c 1 ef. I: v, as sfted th’t relief of the joor 
•>d heen the cause of the ruih of the s.jrdy 
•hourinp classes, sapped their vitality end tirdc 
hem lo'c their n t.on-I ch'r cr.r. nd v' w 
ise to a popular refrain • 

' Then dr. ve as.cj sarro - .. , at d li.anuh.al! cate. 
For the s.^te .5 lojnJ to m-mt'in hV”. 
A* a roatiar of fact there w* much jus"er 
ri tins ror: of cripcmm lecei v t! e idea heh.n 1 
he p»var L*"' sjt'em '! rot that all r rrt 
’ mU remain 1 lie an! he h'nrem on tie 
temriaus do'es of tie F’ate tht 1 lecominj! an 
ver- nac.'‘r£ p»r > v cL” m tie * >;i e*v. 
't t ' 't "T j 1 ■'ppe^eJ r".f in I > ~'*n I ry 
>’ i j ■ r "t 

I . u. 1 * *t 
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during the heyday of ' Buddhism when every.-: * 
body, wanted to turn'- the mendicant and beg 
for his bread and thus plod his way to salvation 
(Nirvana) and give up labour^ the' dignity of 
which was then at a discount as a result of 
the influence of theory of ‘Karma’ (work). 
“Karma, He believes in,* and regards- as an 
explanation of suffering ; and when one is freed 
from it, one reaches Nirvs.na-r-the actionless 
state of donothingness — in this life, and Par ini- 
rvana, when the body— purged of all karma 
falls into decay. The way to reach- this cons- 
ummation' is' by the eight-fold path. Still 
persisting, still achieving in the eight-fold path, 
the Buddhist becomes free from all bodily 
passion- and* worldly desires, of- life- and- its 
longings ; and when ; Nirvana is attained, he 
becomes finally,- absolutely, completely free 
from- any longing whether of earth or- of heaven, 
of pride and' passion and ill-feeling, self-right- 
eousness and ignorance’’ 41 . The idea behind 
all legislation and relief for the poor lies- in 
providing for minimum requirements of life for 
the sick, the poor, the workless labourer- and 
provide him with work- befitting his efficiency 
at the earliest possible time- so that he- may 
not be a drone sucking at- the coffers of- the: 
state aimlessly but turn into an efficient pillar 
of the state and be- saved from untimely, 

K. T-. Shah: The Splendour that-was- ‘Ind, p, 10!.. 
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arncmeJ decay or. account of di'ecxe. infirmity, 
fancy, poverty end ana'cgous me-, liable reasons 
temporary duration. The state is not merely 
£9 or watching like the disinterested spccta- 
r in a match of struggle for existence, just as 
uch as sve do in a footb-'ll match, the 
•alter ,ur.y going down at the onslaught of 
e srro iger but it is the moral djty of the 
te to help the v.eaV to attnn his or her 
oper rianhood. It is high time that this 
aril d ity should be epitomis'd in the FunJ- 
lental Law of cvctv state to eliminate finally 

• wasting diseve of unemployment and pove- 

• from the body organic which we call the 
te. 

: the Eist gave the great Religions to the 
rid. the West gave it the socH -c.enees. 
hile Ruddha had preached the Gospel o f 
ao:hmgnc*s, the plubi'opby of ’‘r'vssor'v ", 
rl Marx in 18-H gave h’i Conmtm'sr M’n'festo 
the votlj in which be proclaimed the 
ners'l obligation to s-orfc n< one o! lot 10 
-.•••anJaient*. V*Iuc in bis concept on t :* 
ling bat Icbni: rni Hour ssas to I i"i 
tilnn'te te*.)ir> in the world "Ti e utility 
a tb-ng*. rt be j*vj. * males it e u'MlIi.t 
this utility t’ no: s th-nf ti a r. IV t > f 
•ed 1 > ti t f' « cal proper: rt o( t! e C >'~r . 
•v, it h** r > c< “e'lce *pit: fro"* s! ‘t 
-- 1-a A it ■ — -i.ty. S' .'I a* it * C or* 
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or a diamond is therefore, so far as it is a 
material thing, a use-value, something useful. 

* * * * Along with the useful qualities 

of the products themselves, we put out 
of sight both the useful character of the 
various kinds of labour embodied in them, and 
the concrete forms of that labour ; there 
is nothing left but what is common 
to them all ; all are reduced to one and 
the same sort of labour, human labour in the 
abstract, 1 ’ 42 . 

Labour according to Earl Marx was not 
only the ultimate reality in the productive 
world, the basis of all utility and surplus 
value but it gave direction and purpose to the 
very existence of man and ennobled it. It 
creates and stimulates human imagination and 
procreates civilization. “By thus acting on the 
external world and changing it, he at the same 
time changes his own nature. He develops 
his slumbering powers and compels them to act 
in obedience to his sway. ****** A spider 
conducts operations that resemble those of a 
weaver, and a bee puts to shame many an 
architect whose difference from the best of 
bees is this, that the architect raises his stra- 
cture in imagination before he erects it in 
reality. * * * Thus Nature becomes one of the 
organs of h is activity, one that he annexes to 

42, Karl Marx : Capital, p, 2-4, 
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his own bodily organs, adding stature to himself 
in spite of the Bible. * * * Living labour 
must seize upon these things and rouse them 
from their death-sleep, change them from mere 
possible use-values into real and effective".**. 
In the words of Karl Marx, all things in the 
world are “bathed in the fire of labour” and 
labour to each man is not only a sacred duty 
and obligation but his inherent Right which 
must be guaranteed and secured by the State 
so that he may develop his personality in the 
attainment of his best self. Labour has been 
made the basis ot the Gigantic Sov ct experiment 
n planned economy through thi i revolution in 
he conception of labour and in the words of 
italin it has brought “a radical change in man's 
ttitude to labour from the shameful and heavy 
mrden it was once considered to be, into a 
natter of Honour, a mutter of Hcroirm, of 
3 lory and valour”. 4 *. The fundamental Laws 
f the Soviet Republic as embodied in Articles 
18-133 of the Federal Constitution of the 
3. S. S. R of 193b. recognize the “Right to 
Vork" along with "Right to Rest" and “Right 
o Education" ns inherent in the citizenship 
f the State and these rights arc safeguarded 
y all the means at the command of Socialist 
conomy. "Right to Work" is the sheet-anchor 
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of the Soviet constitution around which all 
the five year Plans for the development of the 
Soviet' Union revolved. Other States of the 
world have already undertaken a full-fledged 
programme for the elimination of unemployment 
and the mutual recrimination of socialistic 
and capitalistic ideas of our days does not 
admit of the rejection of the idea that Right 
to Work has already won its battle in a world 
divided into warring camps of differing economic 
allegiance. 

The guarantee of a Right to work for 
obtaining a living, is one of the fundamental 
ethical bases of the State which has practically 
been recognized in all the civilized countries 
of the world. Whether the State itself is to 
regulate property and work or is to leave it 
to private enterprise, in other words, whether 
production and labour is to be organized on 
the socialistic or capitalistic basis is an entirely 
different question irrelevant for the purposes 
of this treatise. Whatever may be the method 
of prodcution for the time .being, the State, 
in the context of the modern world, if it is 
to look to the welfare of the entire organic 
whole, cannot sit idle as a mere spectator 
while people will go on workless begging for 
bread and unemployment spreading discontent 
and misery rar and wide. If the moral develop- 
ment of man to his appropriate stature can 
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be only guaranteed by a supply of the proper 
bind of work for which he is fitted 
by education and environment, if there 
s any social meaning in the dictum 
that the idle brain is the devil’s workshop, if 
idleness is considered to be an individual and 
social disease, the state must so organize the 
productive machineries within its own sphere 
that no man is forced to go out of employ- 
ment or work, and the fundamental right to 
work must be recognized in the fundamental 
aws of the state and whether practically the 
lesired result may be obtained or not in a 
particular state within a particular time-limit 
ir at a particular period of time will depend 
jpon the genius of the people of that part- 
cular state at that particular point of time. 
\ curious document which reveals that all 
potions of morality, and elevation of the ord- 
nary man and woman to their higher destiny, 
epends primarily upon work and consequently 
iroper sustenance, is given here from the 
xpcricnce of a high-minded social reformer 
••ho confessed "All Switzerland is now alive 
o the fact that if men. whether unemployed 
r employed, arc net to become tmcmplojttble. 
hey must be kept from drink ; all Switzerland 
■ alive to the fact, too, that it is hopeless 
,-ork trying to keep them from drink unless 
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they are properly fed”. 45 . 

After the success of the Communist expen 

ment of Soviet Russia, the reluctance of the 
capitalistic world to approve of the Right to 
Work as a Fundamental Law of the State, 
must come to an end. Soviet Russia has seri- 
ously challenged the world for a sufficiently 
long time and stood the test well that the 
planned Economy of the U. S. S. R is capable 
of resolving the unemployment problem by 
guaranteeing work to each and every man. If 
the rest of the states of the world cannot do 
the same, their system would be as vulnerable 
to the onslaughts of the Soviet ideas as the 
Roman Empire was to the onslaught of the 
Huns, Visigoths, Vandals and the barbarians or 
as both the Roman and Persian empires were 
vulnerable to the teachings of Islam. Actually 
the victory of the Soviet ideas are already on 
march. Communist China and Communist 
Eastern Europe are already accross the border 
and the existence of the European system of 
states depends a great deal upon the right 
approach to this subject. 

Happily Islam stands on a different footing 
altogether. Islam is the Religion of Peace and 
is not going to be a party to the war of 
idealism between Capitalism and Communism. 
Islam refuses to take sides in the '-L ■ • wa 

45. Sellers : Nineteenth Century and After, Nov 
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economic in crests Islam stands for justice and 
fairpky between the classes, and would not 
allow the domination of one chss by another 
or one man by another. Islam refuses to 
count! nance tfe existence of classes except 
the natural inequalities between man and man 
which arises out of personal efforts to better 
himself. The principles of Islam neither fav our 
accumulation of wealth nor destitution of man 
and advocates an organic and balanced society 
where every man is morally, spiritually and 
economically the equal of ever} other men. 
Ex cry good th it has been found in the polit- 
ical or economic organisations of mankind m 
the different parts of the world would be 
readily utilised by the Islamic state for the 
good of mankind. The State as well -s the 
whole world l« an organic entity m the Islamic 
conception of hings and Islam efuscs to coun- 
tenance the dwision of the world on the eco- 
nomic or polit cal front on anj recount end 
would accept the best ideas of economic rnd 
political dcvc'opmcnt of that State tdl better 
ideas ar: born. The cisruption of society , the 
annihilation of interests, the destruction of 
rights is not he method of the Islamic cnili- 
zation. It is the method of subordination of 
all social m ’chamsms, interests cl-sscs, and 
rights to the total moral and spiritual welfare 
of humanity and their mutual conciliatory^ 
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juxtaposition to avoid friction and confusion 
in the world that Islam has preached in the 
world. The clarion call of Islam, as clearly 
sounded in the Quoran is : 

“Let there arise out of you 
A band of people 
Inviting to all that is good, 

Enjoining what is right, 

And forbidding wnat is wrong : 

They are the ones to attain felicity ”. 4 c> . 

and refusal to invite any good principles to 
be found either in the Capitalistic or the 
Communist Economy and to forbid all that 
is obnoxious to the peace of the commonwea- 
lth to be found in either system, would be 
dereliction of duty and betrayal of trust for 
the State, according to the dictates of Islam. 

The Right to education has already been 
recognized to be a Fundamental Right of man 
in all civilized States of the modern world 
although not actually made effective in many 
countries. Education is 'to the mind what 
sustenance is to the body and the moral 
upliftment of society is impossible without ' a 
minimum of education. Neither democracy 
social nor economic democracy is possible with 
an uneducated ignorant people whose charact- 
ers have not been formed by education and 

46. Quran : S— III : 104. - 
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ise ■ of corporate responsiblity. Social solida- 
ty and human brotherhood can have no awak- 
ling in the minds of such a people. The 
nction of the State is not merely to 
“Mete and dole 

Unequal laws unto a savage race 
That hoard and feed and sleep 
And know not me’'.*’. 

As Jethro Brown has put it “The teacher 
a democractic community is not merely 
Mining citizens , he is training the arbiters 
national destiny,’ *" and any type of self- 
vernment is not possible without the funda- 
cntal training of the mind of the citizens to 
spect the laws, realize the utility and blcss- 
gs of the constitution and feel the harmon- 
ing influence of the State in setting up the 
inception of the General Will from the 
nroganized mass of contradictory human sent- 
nents of selfish aggrandizement which Rousseau 
i aptly described as the will of All. 
The basis of will. Rousseau holds, is interest, 
he individual wills always what is for his 
tercst. His interests conflict at many points 
ith the interests of others : but ac sbmc 
aint the interest of all is the same. This 
immon interest is what makes the state 
rssiblc. The genera! will is but the expression 

< 7 . 
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of what the common interest requites , 49 . In 
spite of all his beautiful fancies and fallacies 
that have been severely criticized by the polit- 
ical philosophers, Rousseu’s contribution in the 
realm of thought can hardly be over-estimated 
in giving to the world the idea of General 
Will as opposed to the Will of All as being 
the ethical basis of the State. If will and not 
force is to be the basis of the state, the will 
of the individuals must be trained and deve- 
loped by education to comprehend the social 
will. It is the state and state alone which is 
responsible for inculcating the sense of resp- 
onsibility and spirit of discipline in the citizens, 
so that they may willingly remain the most 
loyal subjects as well as aspire to the highest 
offices of the state. “It is the fault of the 
state if this conception fails to make !him a 
loyal subject, if not an intelligent patriot. 
It is a sign that the state is not a true state ; 
that it is not fulfilling its primary function of 
maintaining law equally in the interest of all, 
but is being administered in the interest of 
classes ; whence it follows that the obedience 
which, if not rendered willingly, the state com- 
pels the citizen to render, is not one that he 
feels any spoutaneous interest in rendering, 
because it does not present itself to him as 
the condition of the main tenance of those 

49, Ounning : Political Theories From Rousseau to Spencer, p. 22 - 23 - 
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rights and interests, common to himself with 
his neighbours, which he understands” 10 . 

There is another aspect of the matter The 
Right to Education is a necessary concomitant 
of independence and the absence of education 
can only lead to abuse of freedom and rise of 
tyranny. As Laski puts it ‘ no freedom is worth 
while unless the mind is trained to use its 
freedom We cannot, otherwise make explicit 
our experience of life, and so report the wants 
we build upon that experience to the centre 
of political decision The right of the modern 
man to education became fundamental to his 
freedom once the mastery of Nature by science 
transformed the sources of power. Deprive a 
mm of Knowledge and the road to ever greater 
knowledge, and you will make him, incvitibly. 
the slave of these more fortunate than himself 
The Right to Education is a necessary con- 
comitant of the Right to freedom of discu-sion 
and Association. In the light of the ob«crv -- 
tions already made above it would clc r'j 
appear that unless the citizen* of the Sertv 
have the right to freely discuss their ideas and 
form voluntary organisations to propagate tho-c 
ideas to sway and form public opinion all 
freedom and education would be mc.anmglc'5 
and futile The Mind of the citizen trained 
SO Crr-a I- i p IJJ 
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by education, must have the liberty to pu f 
cise its ideas arid thus criticize, -help and gu 4 
the state in • its deliberations by all la l 
means. ' The experience of all individual citiz 
is in the ultimate analysis the basis of a- 
future improvements in the organization, mach 
inery and activities of the state “obviously 
enough if his exeprience is to count, a man 
must be able to state it freely. The right to 
speak it, to print it, to seek in concert with 
others its translation into the event, is funda- 
mental liberty. If he is driven, in this realm, 
to silence and inactivity, he becomes a dumb 
and inartiuclate creature, whose personality is 
neglected in the making of policy. Without 
freedom of the mind and of association a man 
has no means of self-protection in our social 
order”. 52 . The Soviet Constitution of 1936 has 
already codified “Right to Education” as a 
fundamental Right of the Soviet citizens, by 
way of universal compulsory elementary edu- 
cation, by free higher education and by the 
organization of vocational education in factories 
or farms. Although not explicitly mentioned 
in other constitutions of the world, Education 
is receiving due notice and attention from the 
State and forms as a matter of fact one of 
the fundamental methods of social welfare in 
every modern State. 
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The denial of freedom of thought and disc- 
ussion has been condemned universally m all 
civilized countries of the world. Socrates was 
administered hemlock for his boldness of free 
speech and discussion of the existing institu- 
tions of the world Christ was crucified by 
an unbelieving world and Mohammad was 
pursued and driven out from his city and 
persecuted for years after. Yet all this perse- 
cution failed and failed ignominiously and the 
history of those persecutions testify to the 
permanent shame and disgrace of mankind. 
Ancient Greece murdered the noblest of the 
philosophers whose system of thought and discu- 
ssion were subsequently immortalized by Plato 
and Anstotle which later on formed the basis 
of European culture and thought. The body 
was foully murdered but the soul survived 
and permeated the culture of the human race 
Neither did the crucifixion of Chnst. nor the 
persecution of the early Christians by Emperors 
like Nero and Diocletian achieve nn> but nega- 
tive results and the Roman Empire tried to 
survive at last bj embracing the very christi- 
amtj it tried to annihilate. The Prophet 
Mohammad not only survived his persecution, 
but the whole of Arabia fell to his feet men 
in his lifetime. 

If we come nearer the tunes wc find that 
men like Galileo Rousseau and Mart were 
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ostracized for ; their opinions. Galileo's idea 
that the earth moves found the sun scandalized 
the whole of Christendom and the Holy fathers 
of : the Church induced him to retract his idea, 
just as a- criminal retracts his confession, and 
induced him to put the earth back in its proper 
place. “Seven cardinals condemned him to a period 
of imprisonment and he was ordered to recite 
the seven penitential psalms once a week for 
•three years”. 58 . It goes to the credit of the 
tolerant English people that amongst them 
ready asylum was found by both Rousseau, 
the prophet of the French and Marx, the 
prophet of the Russian Revolutions 'from the 
oppressions and persecutions of the contemporary 
world although England fought most the ideas 
of these two idealists. Intolerance could not 
stifle their ideas which ultimately swept away 
every thing before them and the methods' might 
not have :been so violent if the repressions 
had been less. 

The Right to freedom of speech and associa- 
tion has thus won all its battles relentlessly 
in both the ancient and modern world. But 
there is another aspect of the matter that 
requires proper appreciation, to secure the very 
ends for which the state exists. 

In the modern world all progressive states 
are ruled by Public 'Opinion which is in most 

53. H. G. Wells : Ibid, p,- 764 . 
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cases a mass of incoherent gossips, notions, 
prejudices, fancies and beliefs. How is this 
'•confused incoherent, amorphous mass, varying 
from day to day" 8 * to guide and ennoble 
the higher activities of man unless the same 
is given adequate opportunities of publicity 
and discussion and organizing itself into cohe- 
rent, tested and well formulated measures of 
public policy ? The greater the facility of 
discussion and persuasion, the lesser the danger 
of wild fanaticism which arises only from 
suppression of an idea. As Laski say s, "Rousseau 
was infinitely more dangerous as a persecuted 
wanderer, because infinitely more interesting 
and therefore, infinitely more persuasive, than 
he v ould have been when unfettered in Paris. 
Lenin did far more harm to Russia ns an 
exile in Switzerland than he could ever have 
accomplished cs an opposition leader in the 
Duma". 8 , 8 . While discussion purifies the crud- 
eness of ideas by the free discourse of the 
people and comparison with their own moral 
convictions and ideals of life, want of that 
f-cility add3 to the halo of lustre around the 
repressed idea which gains m the lustre of an 
unknown excellence by the loss of the power 
to disseminate itself. 

Secondly what after all is govern ment by 

My*trn 0*^c<r* *1 Vcf, I p 
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public opinion unless public opinion can int 
itself with freedoom. Except highly contr* 
rsial theoretical discussions of the ulti 
values of life, confined amongst the few, 
ordinary mass of people are mostly conccu 
with the problems of their ordinary life. If th 
refer these problems to the arbitration of th 
fellow men, advance their own ideas and invr 
the ideas of others that is nothing but a mov 
in the right direction provided these proceeding 
are all real and beneficial and jnot hiddc* 
preachings of hatred and calumny. If the 
ordinary man is dissatisfied with certain commi- 
ssions or ommissions of the government they 
should have every right to ventilate those sent- 
iments through legal and proper channel to 
try to convince the government of the impro- 
priety of those measures or to allow the 
government to convince them in the proper 
way of the propriety of their action. For 
ultimately the people being the political sove- 
reign of the state and the ultimate arbiters 
of their own destiny, should have every right 
to influence their government and influence 
their representatives in the legislature if they 
disagree with them on crucial points of public 
policy. 

There are in the world only two ways of 
governing a people, viz, first, by breaking heads, 
i. e. by governmental fiat, violently repressing 
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the dissenter ; or secondly by counting heads, 
instead of breaking them, that is by- the vote 
of the majority. > Universal suffrage - has now 
practically been accepted in all progressive 
states, and. the, people have been recognised 
as the only party competent enough to deliver 
the goods. Hence in the interest of the 
government itself, the public mind should be 
made free and fed with all sorts of proper 
materials so that they do not judge their 
Government wrongly, for if they do so it would 
not be their fault. And if once the Govern- 
ment is judged wrongly, no emount of repre- 
ssion or camouflage can save it for Iohg. Of 
course as Lord Bryce has said "a truly national 
patriotism stills domestic discord at moments 
of danger, and helps to keep some questions 
above party even in quiet times”. 88 , but a 
Government that depends upon the patriotism 
of the people to keep itself in power inspire 
of feeling the popular pulse contrary to its 
own policy would not get the protection of that 
patriotism for long end would ultimately ruin 
its own prestige with that of the state in 
the ensuing general outburst of disaffection. 

In the context of the present-day tendency of 
popular government of all civilised countries 
including Soviet Russia, it is one of the funda- 
mental duties of the Government not only to 
Ti P->w : t; 1 . f> 17*. " 
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assure freedom of thought and discussion but 
also to foster the same by establishing whole- 
some channels of educating public opinion and 
thus securing its unanimity on the fundamental 
notions of national welfare. And once 
the basis of the state is made secure in 
this way by obtaining unanimity on the main 
principles of policy, to allow full freedom to 
the right of discussion and persuasion on 
matters of temporary or passing importance 
and guide the Governmental organs to be in 
conformity with the general trend of sympathies 
of the people. 

It is thus seen that in a democratic conutry 

m 

the Government is both the leader of public 
opinion as well as its humble follower. It 
must avoid serious clashes and conform to the 
principle of adhering to the golden mien 
between enlightened public opinion on the one 
hand and principles of morality and other 
recognized and established precedents on the 
other. Bryce has put the whole idea in a nutshell 
as follows 

“As the excellence of public opinion — is the 
real test of a nation’s fitness for self-govern- 
ment, so the power it exerts, being constantly 
felt as the supreme arbiter, irrespective of elec- 
toral machinery, is the best guarantee for the 
smooth and successful working of popular 
government, and the best safeguard against 
xx "77 
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revolutionary violence” and this safeguard can 
hirdly be secured without the Right to freedom 
of discussion and association. 

In the state of Pakistin the right of Hicrat 
or emigration from a state where there is no 
liberty of persuing one's own religious freedom 
should be recognized as one of the Fundament’! 
Quranic Rights. It is rather a corollary of the 
Right to Religion and Right to freedom of 
thought and discussion. Many states in the 
world have already granted asylum to men 
and women persecutd for political and religious 
beliefs and the Constitution of U. S. S.R. has 
recognized the Right of Asylum as a Fundamental 
Right to foreign citizens persrrutcd abroad 
though not for religious belief, at least for 
defending the interest of the workers, for 
scientific activity or for patncipation in struggles 
for national liberation. The Hitlerite oppression 
of the Jews did not succeed in throwing open 
the Frontiers of either Russia or any Christirn 
country to these helpless nomads of Europe 
and they had no other alternative but to 
fall back on the humanity of the Arab world. 
The right of Asylum is therefore a fundamental 
r.cht of man which should now-a-deys he 
recognized by all civilized states of the world 
as a Socrites, a Galiclco, a Rous'eni or a 
Mart persecuted to-day be claimed as saints 
and savant- to-morrow and their untimely 
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persecution, and death may be averted- for the 
ends- of. civilization..- 

The Rights enumerated above should be 
guaranteed and enforced by the Fundamental 
laws of the State in the sense that those laws 
may not be lightly and easily changeable in the 
ordinary way by the ordinary legislature. These 
rights being the safeguards of the ordinary 
man against the tyranny of the stronger groups, 
associations and influences, should not be 
changeable without the direct intervention and 
active consent of the people who are the 
ultimate authority and sovereign in all political . 
matters. These changes should be made exclu- 
sively by the people themselves by amending 
the Constitution and not by their representa- 
tives in the ordinary way. These Rights being 
fundamental to the peace, progress and happi- 
ness of the citizens of the state, the necessity to 
change or alter them should be- judged and 
the change or alteration effected by none but 
the people alone,. and they alone should be 
responsible for- -accepting or changing the fund- 
amental laws of the state, being themselves 
the ultimate beneficiaries. - 
The . Original charter of Fundamental Rights 
in England was secured by the -English people 

from the unwilling hands of king .John in 
1215 A. D. As the Twelve Table's in Roman. 
History secured the freedom of the Roman 
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people from the tyranny of priests, so the 
Magna Charta or the Great Charter secured the 
freedom of the English people from the tyranny 
of kings and transformed England as H. G. Wells 
says from a regal to a legal State, which 
inspite of the abortive attempt of Pope 
Innocent III to set aside and abrogate by 
excommunicating the king who granted it 
and the Barons who exacted it, remains to 
this day a monument of public Rights amongst 
the Fundamental Laws of the world, and is 
regarded as the corner-stone of English Liber- 
ties. The mam two provisions of rhe Magna 
Charta were firstly that the King could noL 
mprison and punish his subjects .as he pleased, 
aut that each man must be judged by Ins 
■quals and secondly that he might not levy 
axes without the consent of the bishops, carls 
and the barons of the realm. 

In 1628 A. D. the second memorable charter 
if English Liberty was secured by the P.arli- 
lracnt namely the Petition of Right, which cited 
he Magna Charta rehearsing the limitations 
ipon the powers of the Kings of England, 
"he provisions were first, that no free man 
hould be asked for a loan without consent 
f Parliament. Secondly, that no free man 
liould be sent to prison without a cause being 
liown. Sir Edward Coke, Chief Justiccofthc 
lourt of Common pleas took lead in wresting 
SO 
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these concessions from the king the passing of 
which celebrated by bonfires, rejoicings and 
ringing of bells ushered in a new chapter of 
the liberties of the people. 

In 1989 A. D. the third charter of the 
Fundamental Rights of England was drawn up 
by the Parliament of England which was 
passed under the name of the Bill of Rights. 
Amongst other things the Bill declared that 
“the Ecclesiastical Commission Court was ille- 
gal, that the king cannot suspend or dispense 
with the laws, nor raise money, nor keep a 
' standing army without consent of Parliament ; 
that subjects may petition a King ; that all 
elections of members must be free, and that 
there must be perfect freedom of speech in 
Parliament which should be held frequently 
to redress grievances and strengthen the laws. 
That Juyrmen must be honestly chosen and in 
trials for high treason must be freeholders ; 
while excessive fines and cruel, unusual puni- 
shments must not be inflicted. And no Papist 
should ever again hold the Crown of England." 

English liberty is based upon these Fundam- 
ental Laws which no Parliament would dare 
touch, alter or change except with the active 
concurrence of the whole people of England 
and these documents have obtained so much 
sanctity by efflux of time that whether the 
people themselves would even dr re touch them 
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is a. matter, of great doubt except - in times 'of 
unprecedent ' upheavals > or national' emergencies.’ 
Easki, an Englishman has recommended' “the 
institutional mechanism for the safegusrding of 
freedom" by, a Bill, of Rights in the. English 
model "They are enshrined in a. document 
which cannot,, constitutionally he invrded 
either by the legislature or the executive, save 
by a special procedure to which access is 
difficult. The first Amendment to the -Ameri- 
can Constitution, for example, Jays it down 
that Congress shall pasS| no law abridging 
freedom, of speech ; and any Act of Congress 
which touches upon the matter can be chall- 
enged for unconstitutionality before the.Supreme 
Court. The Amendment moreover, cannot be 
attacked save by the usual process of Const- 
itutional change in America; and that means 
that, except m the event of the American 
revolution, it is unlikely ever to be directJy 
attacked at all”.* 1 . 

Two other great charters of human liberty 
which have pulverized human thought in 
subsequent rges are the American Declaration 
of Independence of 1776 A. D. and the Decor- 
ation of the Rights of Man made by the 
French National Assembly in August 1791, 
as. Bryce puts it “These two declarations, 
delivered authoritatively by two bodies of 
57. tlili : Ibid. p. 75-7$ 
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men at two moments of far-reching hisorical 
importance; contain the fundamental ■ dogmas, 
a* sort of Apostle's Creed of democracy. They 
are the truths, on which it claims to rest, 
they embody the appeal it- makes r to human 
reason”. 58 . The • declarations run as. follows.: — 
American Declaration: “We. hold these, truths 
to be- self-evident-, that all. men are created 
equal, that they, are endowed by their Creator 
with certain inalienable Rights, that among 
these are Life, Liberty and the pursuit of. Happ- 
iness, that to secure these rights, Governments 
are instituted, deriving their just powers from 
the consent of the governed”. 

French Declaration : “Men are born and 
continue equal in respect of their rights”. 

“The end of political society is the preserv- 
ation of the natural and imprescriptible rights 
of man. These Rights are liberty, property, 
security and resistence to oppression”. 

“The principle of all Sovereignty resides esse- 
ntially in the nation. No body, no individual 
can exert any authority which is not expressly 
derived from it”. 

“All citizens have a- right to concur personally 
or through their representatives, in making the 
law. Being equal in its eyes, then, they are 
all equally admissible to all dignities, posts, 
and public employments”. 


58. Bryce : Ibid : Vol i : P. 48-49. 
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"No one ought to be molested on account 
of his opinions, even his religious opinions”. 

The Turkish Constitution provided for the 
Fundamental Rights of its subjects under the 
following Articles 

Article. ..70 — “Personal inviolability, right and 
freedom of conscience, thought, speech, publi- 
cation, travel, contract, work, property and use 
and disposal of property, meeting, association, 
form part of the national' rights of Turkish 
citizens. 

Article... 71 — Life, Property, honour, domicile, 
are inviolable as against any trespass. 

While the English Charter of Rights were 
practical cut and dried rules of external human 
action with little or no philosophical flourish 
the American and French declarations made in 
quick succession under the influence of philoso- 
phical idealists like Rousseau, Paine and Jefferson 
were mostly an abstract and verbose description 
of the natural rights of man made so much 
of by the exponents of .Natural Law and 
Natural Rights. 

We may thus classify the fundamental Rights 
as follows : — 

1. Right to Life. 

2. Right to Liberty. 

. 3. Right to Religion. 

4. Right to work. 
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5. Right to Education. 

6. Right to freedom of thought and association. 

7. Right of Hizrat. 

These rights are so important to the welfare 
of the common man that they should be inco- 
rporated as a part of the Constitution itself, 
unchangeable by the ordinary process of legis- 
lation, except by the will of the whole people 
and other important groups, associations and 
corporations. The mere declaration of these 
.rights would not be enough. They ought to 
be made an indispensable part of the carriculam 
of education in every educational institution 
and the violation of these rights must be attended 
with a sanction as codified in the schedule of 
the Constitution, These declarations should be 
in the form of positive laws, commands, by the 
sovereign to the subject and the sanctions must 
be proclaimed throughout the republic. These 
declarations would then be reckoned as the 
fundamental laws of the constitution and every 
subject of the state must not only be conscious 
of the existence of those laws but also must 
be fully confident that any violation of their 
Rights would be jealously prosecuted by the 
State at public expense and jealously protected 
by the Court of Law under their fundamental 
obligation to protect the constitution as sacred 
trust. 

If any future Gibbon Surveys the decline, 
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and fall of the Islamic civilization towards the 
17th Century and analyses the reasons of gradutl 
decline and decay of the Muslim Empires in 
Spain, Egypt, Turkey, Central Asia, Arabia 
Persia, India, Indonesia and other countries of 
Hither East and west, the reasons probably 
would be found m the failure of Islamic Jun- 
sconsults to devise a system of Constitutional 
Laws, for the organization of States and to 
declare, define and enforce the fundamental 
Rights of all the citizens in their empires and 
thus proclaim the charter of Human Rights as 
contained in the Quoran for the benefit of 
humanity Quickly the entire Islamic World 
was punished by the Lord for this abject failure 
by forfeiting their right to Rule the world, as 
clearly presaged in the concluding lines of Sura 
an'am (VI). Yet He is Cht-forgiving, Most 
Merciful and has granted another opportunity 
to the Muslims to make yet another attempt 
and already the whole Islamic world is in ferment 
to succeed where their forefathers failed Let 
them proceed by the Seritul Mustaquim — The 
straight Path — of Islam. 


CHAPTER III. 


CONSTITUTIONAL LAWS OF PAKISTAN. 


“O ye People of the Book 

Exceed not in your religion the bounds, 

Trespassing beyond the truth 

Nor follow the vain desires 

Of the people who went wrong 

In times gone by 

Who misled many, 

And strayed from the even way”. 

Quoran : S. V : 80. 

Ancient Greeks devised the idea of Consti- 
tutional Law in its rudimentary from. “The Cons- 
titution” says Isocrates, "is the soul of the 
State”, while Aristotle identified the constitution 
with the state itself “The constitution is the 
State”. But Greece never evolved a constitution. 
The rapid succession of constitutions one after 
the other in all the states of ancient Greece 
followed naturally just as a child quickly changes 
its toys. Athens changed her constitutions 
eleven times between 624 B. C. and 404 B. C. 
alone and similar or more rapid changes took 
place in all the other city States. Every change 
in the constitution was brought about by a 
revolution and the change was effected in every 
aspect of life. Solon was the first Gree Stat.es- 
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nan to draw up the outlines of a constitution 
an a “carefully laid-out plan” Although 
the idea of the constitution of the state was 
highly developed and adequately discussed by 
he time of Aristotle, the Greeks never reached 
the idea of union of all their people under 
one constitution which should be gradually 
developed and perfected with the growth of 
'.rpenence The constitutions of the different 
xisting city states were to them a body • of 
Drdinary, changeable, municipal bye-laws, each 
numcipality having its own bye-laws changeable 
recording to the exigencies of the moment or 
change of rulers At last when the Greeks 
rose to the appreciation of higher principles 
of statehood, the organic nature of the state, 
an association for realization of the highest 
good and of the utility of different forms of 
constitutions, they lost their independence and 
subsequently became a conquered province of 
the Roman Republic. 

Rome had never a constitJt.on but developed 
certain constitutional Principles. The constit- 
ution known as the Servian Constitution which 
is said to be set up by Seivius Tullius some- 
time before the dose of the monarchical period, 
was rather certain concessions granted to the 
Plcbtans, than anything like the structure of 
a constitution, certain checks and balances upon 
the Executive power from time to time more 
59 Greenldge Greek Const tutional History P M9 
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to safeguard the liberties of the people than upon 
any thing like rigid principles of constitu- 
tional Law. 

We may thus summarise the constitutional 
development of Greece and Rome by saying that 
while Greece evolved the idea of constitutions 
it never succeeded in formulating a constitu- 
tion for herself and although Rome had deve- 
loped public life it had no public Law. In the 
best days of Greek Democracy we find that 
Aristotle considerad one-man rule as the best 
from of Government if such a man of pre- 
eminent excellence was found, and, Plato consi- 
dered the Government of many as “essentially 
a weak government” 40 . It was due to this 
failure of the Greeks to carry the constitutional 
idea to its logical conclusion by establishing 
one state under one constitution that the 
most brilliant people of antiquity lost its 
glorions heritage. As sidgwick observes : “We 
may be almost willing to agree with Aristotle 
that the Greek race, from the happy blending 
and balance of qualities, might have conquered 
the world if it could only have brought itself 
to live under one government.” 6 ' . 

Rome ^developed many institutions of a consti- 
tutional Government but never a constitution. 
Polybius in the second century B. C. found 

40 Sidgwick: Development of European Polity: P, 113, 

61. Ibid : P, I IS, 
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the Roman constitution (if we may call it so) 
as a curious nurture of Monarchy, Aristocracy 
and Democracy, elements of the one uncon- 
sciously blending with the elements of the other. 
The Empire of Augustus became something 
like a constitutional Monarchy , which later 
degenerated into absolute tyranny. As a 
matter of fact the Romans at no time could 
conceive that the highest magistrates of the 
state could be called to account for any action 
during the tenure of their office, which amoun- 
ted to the conception that the magistrate was 
the State and his orders however illegal, arbitrary 
or unjust could never be “unconstitutional* nor 
could be challenged in any Court of Law. The 
idea of a constitution, supreme over all magistrates, 
which every citizen including the magistrates 
were legally bound to uphold, was foreign to 
Roman public life. Hence checks and balances 
of having separate set of magistrates for curbing 
the arbitrary actions 'inter se’ was adopted as 
the final remedy in the Roman scheme of 
Government. 

Thus bereft of the idea of a constitution 
ordering the structure of the state and defining 
the powers and duties of the different 
organs of the Government both Greece and 
Rome fell a victim to the confusions of their 
own systems and the Romans ultimately formu- 
lated the conception of Natural Law or Law 
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of Nations, Jus Naturale or Jus Gentium, 
which were almost convertible terms, to secure 
the fundamental rights of man against Govern- 
mental tyranny. 

The history of the middle ages hardly affords 
much room for development of the constitu- 
tional Idea. The. two religions Christianity 
and Islam came and conquered the world with 
their moral and religious influences which 
gradually transformed the Greek ideals and 
Roman conceptions in different ways in different 
lands. Absolute monarchy of some type 
or other prevailed everywhere in the world 
checked only by the religious convictions of 
the rulers and ideas of public morality, till 
it obtained its first check in England in 
1215 A. D. which gave birth to the Magna 
Charta and in France, in May 1789, which 
gave birth to the French Revolution. 


The presnt ideas of Constitutional Laws are 
all products of the English political life. All 
the present day constitutional Governments 
derived their constitutions either mediately 
or immediately from the British system of 
Government, modified by the ideas of the 
American and French Revolutions. Although the 
Russian Revolution has introduced a completely 
different type of Government that is also in 
essence a product of the British type of represen- 
tative parliamentary Government modified by the 
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ideas of the dictatorship of a single class 
which is to all intents and purpose a reversion 
to the ideas of Plato and Aristotle.- But the 
broad fact remains that government by the repre- 
sentatives of the people, chosen on universal, 
or limited suffrage, acting within the limita- 
tions and frame work of a written or unwritten 
tonstitution, guarded by the Judiciary from 
the encroachment of the executive, is at present 
the universal type with local and natural 
modifications here and there to suit the genius 
of the people. Hence the constitutions thus 
adopted by the different states are in law the 
ultimate Code of Reference to all the civilized 
governments of our times, most jealously guar- 
ded as the emblem of popular sovereignty. 

The ideal of the present day Utopians like 
Anarchists and Communists is ultimately to 
do away with the State and rid mankind of 
the shakles of governmental institutions, so 
that man by his inherent reason and enlight- 
ened self-interest may .guide his own destiny. 
Some of them urge violent some non-violent means 
to attain that happy consummation and some aspire 
to the ultimate painless transition to a stateless 
society at all events as an inevitable reality. 
Whatever may happen, however, to the f3tc 
and future of the State, so long as that unhappy 
institution is considered necessary by humanity, 
some sort of Constitution must form the very 
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basis upon which its structure and edifice may 
be built up harmoniously in consonance with 
the moral ideals of the people constituting 
the state. 

FRAME QF THE GOVERNMENT. 

The dispute regarding the Unitary and the 
Federal State has practically been set at rest 
in modern times. It is admitted on all hands 
that the unitary form is best fitted to small 
States having a homogenous territory and 
population, with very little or no local patriotism, 
interests and culture, with easy and accessible 
means of communication between the people 
of the different parts of the State. England, 
France, Japan are well fitted for the 
unitary form but even in these states hundreds 
of years and much bloodshed were necessary 
to include the entire territories into one 
compact state. In England although the local 
patriotism of the different parts were subdued 
for a time, the Irish people have even after 
struggle of hundreds of years been successful 
in shaking off the ties of the Unitary Government 
of Great Britain and the Irish Question has all 
along been the most painful thorn at the sides of 
the Government of Greet Britain and Ireland. 
Neither Ancient Greece nor Ancient Rome 
could find their vast territories and conquests 
in one unitary state. Although Greece developed 
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the idea of confederation and ran the Confede- 
ration of Delos for sometime under Athenian 
Leadership, the object of the Confederation 
was to protect the Greek city-states from Persian 
invasion and the Confederation was nothing but 
a military alliance and -its object was to 
distribute the cost of defence equally between the 
component units. In 465 B. C. Naxos refused 
to be any more a member unit when she was 
conquered and made a subject of the Confederacy 
which changed the whole character of the thing. 
With the transfer of the Treasury from Delos 
to Athens in 454 B. C. the Confederacy changed 
into an Empire of the Tyrant City of Athens. 
About 378 B. C. the second experiment of a 
Confederacy under the hegemony . of Athens 
was started again but again failed within a 
period of 20 years. The history of the 
Peloponnesian confederacy is the same with Sparta 
substituted for Athens. The failure of the Greek 
Civilization was the result of the inability of 
the Greeks to develop these Confederacies into 
a real Federation, although the Greeks tried 
again in the Achaean, Lycian, Aetolinn, 
Archadian and other Leagues which all gradually 
sank into the Empire of Rome. 

Smallness of territory alone cannot create a 
Unitary State nor maintain it for long unless 
other factors play a prominent part. Switzerland 
the oldest Federal Democratic Republic in 
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the world shows that even small countries 
be better organized on the Federal princip. 
than on the Unitary principle. Towards ' • 
end of the Thirteenth Century three smaJ 
cantons formed this League for mutual defend 
and protection. Upto the French Revolutio 
the number of the acceeding cantons rose uptc 
13. At the time of Reformation half the numb 
of cantons were Protestant and half Catholic 
and although the rest of Europe was torn by 
religious convulsions, Switzerland steered clear 
of the troubled watery of the times. She was 
recognized in 1648 as an independent State by 
the Treaty of Westphalia. But she was more 
or less a Confederation of the Greek type 
without the hegemony of any particular canton 
upto the French Revolution, held together for 
the purposes of Defence. The Helvetic Repu- 
blic of the centralized type created by Napolean 
crumbled down with him and by 1848 the 
present Federal State was born. 

Of the people nearly two-thirds speak German 
and the rest speak many other languages, mostly 
French. * The majority are protestants, the 
minority Roman Catholics. The people' have no 
homogeneity, either in language, religion, 
character, ideas or ways of life. One-third of the 
people are agriculturists and the rest are 
manufacturers of small degree. But the Federal 
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Principle has made and kept them the most 
ancient existing Republic which otherwise might 
have been swept away by the force of circums- 
tances during the last seven hundred year'. 

Thus it is seen that even smallness of territory 
is no guarantee of the propriety of the Unitary 
form of Government where there are local 
patriotism. In the modern world the Fedcril 
form of Government has received the warmest 
tributes as satisfying both the human wants 
of unity and diversity. As Sidgwick points 
out it is “a whole made up of parts, with 
approximate equality of political position among 
the parts, and a clear and precise as well as a 
balanced and stable constitutional division of 
governmental functions between the government 
of the whole and the government of the parts”, 01 
and this is the only form which can successfully 
harmonize and overcome the mutual jealousies 
ind love of independence of the units. And 
the advantage of this form of composite state 
‘lies in the fact that it permits, without undue 
nr enforced centralization the recognition and 
■stablishment of common interests”. 03 . 

A Written Constitution of the Rigid type 
; the guarantee of the permanent recognition 
af popular and local interests in the Federation, 
61. Sidgwick lb d P 43 4 
63 Mac Iver The Modern State P 36/ 
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which leaves the residuary powers in the 
Units, the Federation controlling only the powers 
vested in it by the Constitution Act. As Mac 
Iyer puts it “The written Constitution is the 
expression or embodiment of a will more 
fundamental than any which is exercised by either 
the federal state or the constituent states”. 64 . 
In Canada certain definite powers are granted 
to the units, the residuary powers being vested 
in the Federation, whereas in the U. S. A., 
the residuary powers are vested in the Units. 
Switzerland follows the U. S. A. more or less 
in the distribution of powers, but has certain 
concurrent powers which both the Cantons 
and the Federal Government may exercise. 

The power of amending the Constitution in 
Canada is legally vested in the British Parliament 
and , not by the people nor by their 
representatives, unlike in U. S. A, and in 
Switzerland. The constitution of Switzerland 
can be changed by the people alone and they 
can either ratify or initiate the change. Both 
the Houses of the national Parliament may 
initiate the change and submit it to the popular 
-vote. Even one House or 50,000 qualified voters 
may initiate the change and. submit to .the 
popular will and if approved by the .majority 
then, after a new election of the Legislature 
the Parliament would proceed to amend the 

~ 64, Ibid : p, 359. ~ 
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Constitution and again submit it to the popular 
vote The majority of citizens, as well as'the 
majority of the Cantons must approve' the revision 
before it finally ^oes into effect. Upto 1918 
the constitution was amended 12 times and 5 
amendments had been rejected by* the people. 
This ratification by the people is analogous, 
to a certain extent, to the direct legislation 
by the people in ancient Greece and is preferable 
because the people are ultimately the 
beneficiaries as well as the repository of the 
sovereign power and no amount of good 
government can train the people in the arts of 
self-government unless the people can themselves 
exercise power and learn the responsibilities of 
doing so. 

In the United States of America the powers 
of both the Executive, the Legislature* as also 
of the Judiciary are strictly limited by the 
Constitution which is practically the mother 
of Federal Constitutions as the British Parliament 
is the mother of Parliaments. “Whatever 
powers can not be exercised by an elected 
authority have been reserved to the people as 
the ultimate power capable of dealing -with 
such matters. Whatever powers cannot be exer- 
cised by an elected authority have been reser- 
ved to the people, who exert them by amending 
the Constitution. The stability in great things, 
co-existcnt with changcfulncis in small things, 
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which is characteristic of the United States, 
is largely due to this doctrine and practice of 
limited powers, a feature foreign to the French 
scheme of Government, and less marked in 
some other Federal Governments with Rigid 
Constitutions, such as Switzerland, Canada and 
Australia”. 65 .' 

The power of Amendment of the Constitution 
in the U. S. A. is ultimately vested in the 
people. The procedure is to a great extent 
similar to that of Switzerland, with a slight 
difference. The amendments may be proposed 
either by a majority of two-thirds of both 
the Houses of the Federal Congress jointly, 
or the legislatures of two-thirds of the States 
may petition the Congress to call a general 
Convention to consider the proposal which may 
itself propose changes or amendments. In both 
these contingencies, the proposed change must 
be submitted.. to the states to be voted upon 
either, by the State legislatures or State Conv- 
entions, as the Congress may determine. Any 
amendment accepted by as least three-fourths 
of the States goes on the Statute Book. In 
U. S. .A. therefore the people do not directly vote 
on the constitutional change as in Switzerland, 
They, merely elect their .. representatives 
in the convention or the legislature who ratify 
the change. 

65, Bryce : Modern Democracies : Vo!-ll. p, 22-23, 




. Uj UjuIu N . 1 H CuaNS iUiJJN 

In England and 'France which are unitary 
states the legislatures themselves are competent 
to change their constitutions with the difference 
that in France both the Houses of the 
Legislature sit together at Versailles jointly 
as the National Assembly to effect the change. 

We must keep in view these principal Cons- 
titutions of the world to enact a suitable Cons- 
titution for Pakistan to suit the genius of its 
people, keeping always in view the nature of 
the territory, population, communication, 
feelings, sentiments and culture of the different 
parts of the State. The physiography of Pakistan 
is unique and unparalleled in the history 
of mankind. The eastern and western parts 
of the state are intervened by the whole 
breadth of a not too much friendly Republic of 
India, the distance being roughly two thousand 
miles by land route < and much more by water. 
The distance in space is also supplemented by diffe- 
rence of language, climate and history. Therefore 
the nature of the territory and population of 
the State gives only one solution to the 
question about the frame of Government vis. 
the Federal solution. In view of the recognition 
of the Federal principle in the Preamble which 
has already been passed by the Constituent 
Assembly the dispute has already been 
set at rest. The question is where ultimately 
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the’ sovereignty will reside in the Federation, 
i. e. how would the power of amendment of 
the Constitution be located and organized as 
discussed above. 

In this connection it is necessary to read 
side by side the contents of the world-famous 
Pakistan resolution of Lahore passed by the 
All-India Muslim League in March, 1940 with 
that of the Preamble to the Constitution of 
Pakistan, as finally passed in the same month 
(March, 1949) nine years later : — 

Pakistan Resolution, March, 1940. 

“Resolved that it is the considered view of 
this session of the All-India Muslim League 
that no constitutional plan would be 
workable in this country or acceptable to 
the Muslims unless it is designed on the 
following basic principle, viz., that geographically 
contiguous units are demarcated into regions 
which should be constituted with such territorial 
adjustments as may be necessary. That ( the 
areas in which the Muslims are numerically in 
a majority as in the North Western and North 
Eastern zones of India should be grouped to 
constitute Independent States in which the 

Constituent units shall he autonomous and 

■* 5 

sovereign.’ 1 

' Objectives Resolution, March, 1949 

(of the Preamble). 

‘Whereby the territories now included in or 
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in accession with Pakistan and such ' other 
territories as may hereafter be included in or 
accede to Pakistan shall form a Federation 
wherein the units will be autonomous With such 
boundaries and limitations on their powers and 
authority as may be prescribed." 

It would appear from the above that the 
Lahore Resolution envisaged the component 
units of the Federal State to be autonomous 
and sovereign, whereas the word “Sovereign" 
has been omitted from the Objectives Resolution. 
There has been much wrangle over the question 
of Sovereignty in a Federal State and in the 
ultimate analysis the omission of the word 
“sovereign" from the Objectives Resolution is a 
matter of very little moment. For it is well- 
recognized by our times that sovereignty in a 
Federal State is limited and the component units 
or states retain a sort of limited sovereignty 
within their own sphere of action, although it 
has been argued by another school that the 
power of amending the Federal Constitution 
actually locates the seat of sovereignty. But 
as pointed out by Mac Iver, the component 
States by their Act of Association and Articles 
of Union do not completely divest themselves 
•from their sovereignty. “For in a true federation 
each constituent has exhypothesi a certain 
autonomy, recognized in the articles of union. 
This would seem to imply that no change of 
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its relations to the whole or to the others • 
legitimately be forced upon it by a majori 
outside itself, or more strictly, that, apai 
form the conditions it has accepted in enterin. 
the federation or at any later time, it remain 
in the position of a free state” 68 . 

The point has been further illustrated by 
Woodrow Wilson as follows : — 

“The one set of authorities is sovereing ; 
for it presides, and the range of its powers is, 
in the last resort, determined by itself ; but 
the other set of authorities exercises full 
dominion, though in a narrower sphere. Its 
powers are independent and self-sufficient, 
neither given nor subject to be taken away 
by the Government of the Union, originative 
of rights, and exercised at will”. 67 . 

The other omission, the substitution of the 
word “unit” for the word “State” is also 
immaterial, for what is in a name I The word 
“provinces” how used to denote the main 
units like East Bengal, West Punjab, Sind, 
North West Frontier and Baluchistan would 
have to be changed any how and the same 
appellation must be given to all units whether 
Provinces of British India or Native States 
and it is clear that all the units, whether big 
or small would have the same legal and 

66, Mac Iver : The Modern State : P, 379. 

67, W. Wilson: The State': P, 565, 
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political Status. and t thevyord. “province” , would 
rot logically apply to ; o the, autonomous, and 
partially sovereign, federating. units. 

. It, is, therefore., clear that, the -.frame r of ithe 
Gdvernment^of jjalcistan would rbe ^that of: a 
composite state, „a .Federation, of -certain .units, 
who by the,. act of .Association ;wou!d , -expressly 
divest themselves of certain powers .which would 
be vested in the Federation, or both. the Federal 
structure and the component states would .be 
“created” hy the Constitution Act, both sets ,to 
derive their powers from the Constitution itself 
and each supreme and sovereign within its own 
sphere of action. The question is where .would 
be' located the power to Append the Constitution! 

It seems that the power ,to initiate the changes 
or amendments must be .vested in the Federal 
Legislature alone. Power given to any other 
body would be firstly difficult, practically 
impossible, to organize and exercise ; and secondly 
lower so given would be seldom, probably not 
at all, exercised. In America all the 15 
amendments to the Constitution were proposed 
by the Congress and no constitutional Convention 
'has been called since 1787. , . The power to 
initiate should always, be vested in the Federal 
Legislature, which may be moved cither "Suo 
Motu’” or on the resolution of the legislatures 
of one or more states recommending a revision. . 
It seems best that any revision of the Constitution 
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of Pakistan, proposed by a two-thirds majority 

of both the Houses of the Federal Legislature 

should be submitted to the state legislatures and 

< * 

must be approved by the two-thirds of the 
states legislatures in the American fashion and 
then if so approved by 2/3rds of the federating 
states must finally go to the people of Pakistan 
for their final adoption who may accept or 
reject the same by a bare majority. 

This system would at once combine the best 
elements of both the Swiss and American Cons- 
titutions and ensure sovereignty of the people 
who are ultimately the respositories of state 
sovereignty. It would further have the salutary 
effect of educating the popular mind and 
ingrain in them a respect and esteem of the 
Constitution of which they are the final arbi- 
ters. It would also remove the reproach that 
is levelled against democratic countries that the 
people therein have no right to have a say in 
the matters of government except exercising a 
remote and hypothetical control by electing their 
representatives once in four or five years which 
even they are goaded to choose at the . spur of 
the m oment. The power of the people to say 
the last word iri this matter also is consistent 
with the dictum of political philosophy that Law 
is nothing but a mirror of public opinion and 
. the dictum would hardly be true to life if the 
mirror reflects the countenance not of the p-> : c 
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but of certain' o'ther venerabTd genfle'then whb 
may either bs much m advafice dr Eehiiftf fHfe 

Urt 

times. 

Tfie provision of submitting thfe change o'f 

■< m.' i r i n ]•>„•! j f,. , „ , , , , , 

constitution to the will of the people has another 
salutary aspect In the mode'fh civilized world 

t I -■> . 1 i Oj , J ,j u j t i . 

r ignorance of law ^is no excuse for any man, 
however poor and ignorant be may be and 
every citizen is supposed to know ihc law. 
This provUidii "would mate the legislative bddies 
to ‘be ah pdih's Yb consult 'public opinion and 
sentiment and give them the chance fo know 
the law by educating themselves The parties 
Ipohsondg hhe change Would Be ^brought dosd in 
contact with the masses and ' their sense of 
patriotishn woiJld be elevated and sense of 
responsibility stimullfe’d artd'the authorities would 
be under 'the 'necessity f ‘t6 put bills into the 
shape most brief, simple, and comprehensible 
"by the Average citizen"' 8 . Moreover as 'Bryce 
pifts it "In a ‘democracy it is only 'the people 
who can put 'an tAd 'to J a conlroversy" " a« 
ihe'fihal Court bf 'Appeal. 

It is needless to state that the component 
'units to the federation of’Pafcistan’should havctis 
the same sort of constitutional machinery muta 
j( putandis to change the state Constitutions. 

. To make slight revisions of state constitut ions 
68 jBryc?, Modern Democracies Vol-I P, 440 
6? Ibfd ? M2. 
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it is unnecessary to change the entire Fede 
Gonstitutioii and thus put into commotion th 
entire people of all the states composing t" 1 
Federation. “Every federating state should” hav 
the complete power to change its o-/- 
Constitution which should be initiated by the joint 
resolution of both the houses of the state 
legislature by a two-thirds majority and 

submitted to the final arbitration of the people of 
the state, who may accept or reject the same 
by a bare majority. 

The spheres of legislation of the Fedaral and 
state legislatures should be allocated on scientific 
principles so that all matters of Federal importance 
concerning the protection and defence, of the 
Federal State, International affairs, Customs, 
Post Office, Railways, Inter-State commerce and 
communications. Control of the Air .and' Sea, 
Arsenals, ' Dockyards and such other important 
subjects as ' materially affect the entire people 
of the ‘Federation Should be demarcated and 
-placed 4n the Federal List leaving the residuary 
•powers in '-the' 1 federating states of Pakistan.. 
In ca’ses of conflict the Federal Judiciary would, 
of course,' 'have the final say in the matter and 
' will - have to- interpret the constitution 'finally. 
The -device of concurrent' legislation -is a morass 
: of UUknoWm evils. Tt evoked a great deal of 
praise ' from the Simon Commission as such a 
scheme 1 ‘would ’-have • been very • uiuch beneficial 
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to the British 'Government for facilities of 
ove rriding provincial legislation in case of 
inconvenience. As SirSafaat Ahmed Khan pointed 
out at an early date, the scheme, of . Concurrent 
Legislation would be the back door method- of 
enlarging the - Federal List and depriving the 
federating units of any effective sty in the 
matter. “If any provision of a law of a federated 
state is repugnant to a Federal Law which extends 
to that State, the Federal Law, whether passed 
before or after the law of the state, shall 
prevail, and the law of the state shall, to the 
extent of repugnancy, be void” 7 °. Further this 
device would not only be a mere lie embodied 
in the constitution but also evolve the 
component units of the Federation in ruinous and 
fruitless litigation as confessed by no less a man 
than the Prime Minister of Canada. Lord 
Selbourne who drafted the constitution of South 
Africa made this clear in the House of Lords 
in the debate on the Government of India 
Bill of 1919 "when I had the honour of 
taking part in framing the constitution cf 
the Union of South Africa, we received 
a special message from Sir Wilfrid Laurier, the 
Prime Minister of Canada to this effect. s'Shun 
concurrent legislation as far as you possibly 
can — it is the very devil. It has been the curse 
of Canadian politics : the snare of statesman ship. 

70. Sir $* r *at Ahmed Khin : The Indian Federation • P» IN- 
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Avoided it’. This advice was taken, 
the constitution of the Union of South / ' 
avoided it with considerable ingenuity and skill 
But although the advice was taken by Sou' 
Africa, the Government of India Act of 193 
re-imported the same and the devil banish 
from South Africa got congenial asylum on 
the shores of the Indian Ocean. Pakistan 
would do well to steer clear of this island of 
Circe and leave the same for the attention of 
the herioc Trojans of Canada. 

THE EXECUTIVE 

The next question of supreme importance 
both in the Federal Constitution and the State 
Constitutions is the nature and position of the 
Chief Executive of the States and the Federation. 
Whether the Executive Head of the Federation 
be Unitary or Collegiate would practically require 
little discussion. The Collegiate type was 
prevalent in Sparta and Rome and is prevalent 
in our times in Switzerland and Russia. The 
Collegiate type arose simply out of the fear 
of one man rule, for fear of despotism. As we 
have seen in Sparta and Rome the powers of 
the kings and consuls were limitless and inviolate 
during their life or term of office and hence 
to check one ' king or consul, another was 
kept. It was mainly due to the absence of 
the Constitutional idea where the power of 
xxviii 1Q9 



every body is limited and circumscribed by the 
terms of the Constitution. In modern times 
the Swiss Republic and the (U. S. S. R.) 
Soviet Republic have both the same sort of 
Collegiate Head where executive power is vested 
in a council of seven in the one, and a council 
of commissars in the other. As Woodrow Wilson 
has pointed out, the distrust of one man has 
gone so far in Switzerland that not satisfied 
with vesting the Executive power in a Conncil 
of 7 (Bundesrath) even the cantons and the 
Federal legislature have been vested with the 
power of correction over the council "as no 
other country has known” 71 . The Russian 
system has adopted the Swiss system with the 
same purpose and same fears. Tortured 
throughout the centuries by the despotism of 
the Czars and their vassals, the Soviet 
Republic has distrusted any single man with 
all the glory end romance of power and the 
Council of the People's Commissars jointly 
exercise all the executive powers of the state, 
“in the intervals between the meetings of the 
All Russian Congress of Soviets" only. "The 
Commissars can be recalled at any time by 
the Central Executive Committee, as the members 
of all soviets can also be very easily recalled by 
their constituents at any time" 7 3 . The Soviet 

71. W. Wilton : The State: P, 3H. 

72. Bryce i Modern Democraciej : VoMI : P, 637-10, 
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system is therefore the Swiss system writ Large. 
Bat everywhere there must be one man who 
by his position, or power or wisdom is given 
pre-eminence over the rest of the members of 
the College exercising sovereign powers as 
Lenin and Stalin have successively proved in 
Soviet Russia. But even the Soviet system had 
to be brought into line , with the other unitary 
democracies of the world during the last war, 
when Stalin assumed for himself the Prime 
Ministership of the Soviet State and changes 
in the Constitution were made accordingly. 

It therefore seems that the collegiate type of 
Executive is not suited for Pakistan. In fact 
* all the Muslim Empires and States that ever 
existed were all of the unitary type. At 
present there are four methods of choosing' 
the executive heads : 

(i) The principle of heredity ; 

(ii) Direct popular election ; , . 

(iii) Indirect election by, a special 
convention elected for the purpose ; 

(iv) Election by the legislature. 

Of the four methods, the principle of heredity 
has no sanction in Islam or of the Prophet 
and his immediate Associates. As a matter of 
fact the first four Caliphs of Islam were 
elected as the best amongst the faithful. 
Later, as is quite natural, in the history - of 

big empires like Rome and Persia, the republic 

i*n 


degenerated into the monarchy of the absolute 
type. At the , present moment the stage has 
been quite conveniently set for the republican 
type in Pakistan as no royal house is clamouring 
for headship of Pakistan r nor has any remote 
right of doing so. Of course, the constitutional 
hereditary monarchy of the English type seems 
best suited for the Middle-East Islamic countries 
like Egypt, Arabia and Persia, but Turkey and 
Indonesia have already made short > shrift with 
Monarchy and have obtained for themselves a 
republican Constitution. Pakistan has got to 
begin on a clean state with a clean conscience 
and with the Quoran in hand and the wisdom 
of the ages by its side, it needs no bothering 
about any monarchy at all. It is therefore 
clear that an elected President or Khalifa, 
elected for a term of years should be the 
Executive head of the Federation of Pakistan. 
The term 'Khalifa' is much more appropriate 
than the word President and the former is 
associated with the greatest period in the history 
of Islam and has reminiscences of the noblest 
memory for every muslim who glorifies himself 
in the glories of the KhoIafa-e-Rashidin. 

The term “Khalifa" which literally signifies 
"agent" or ‘Vicegerent’ occurs in the Quoran. 
As used in the Quoran the word has no special 
or spiritual significance, In Sura Baquar, man 
is designated as God's 'Vicegerent' on earth, 
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as given below : — 

“Behold, the Lord said to the angels 
‘I will create a vicegerent on earth’.” 7 8 

According to the true meaning of the Quoran 
every man is the agent of God on earth. 

' The Executive Head of the State would be 
nothing but the agent of the agents. The term 
was applied to the first Caliphs in another 
sense. The term “Khalifat-ur-Rasulullah” was 
applied as the designation of Abubakar and 
Umar his successor used the title Khalifat-e- 
Khalifat-ur-Rasulullah, the agent of the Prophet 
which being too long was subsequently 
abbreviated. 74 . But the only true political 
significance of the term must be that the 
Khalifa is the agent of the public, who have 
inherited all power from God, as his vicegerents, 
and therefore is bound to administer the 
country justly deriving his just powers from 
the consent of the governed. 

As Shushtery quotes, Abubakar, after his 
inauguration delivered his presidential speech as 
follows : — 

“Lo, I am one like you and not better than 
you. If I am right, ; obey my orders ; If I 
am wrong, do not obey.” Shushtery truly 
laments “This democratic spirit lasted for thirty 

73. Quoran : Allama Yusuf Ali : S-II : 30, 

74 , Hitt/ : History of the Arabs : P, 178, 
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years, when Hasan, the 5th Khalifa abdicated. 
Thus 'the democratic .form, of government and 
the simple tribal system gave way to a 
centralized or hereditary rule * * *. The 
sovereign power was inherent in humanity as 
a collective body and not in any individual. 
A Khalifa who believed and ruled with such 
spirit was recognized^ as the right Khalifa ; if 
not, he was considered an usurper” 15 . Syed 
Amir Ali was also of the same view and found 
the same political ingredients in the spirit of 
Islam. As he said “An examination of the 
political condition of the Muslims under the 
early Caliphs brings into view a popular 
government administered by an elective chief 
with limited powers. The prerogatives of the 
head of the State were confined to administrative 
and executive matters, such as the regulation 
of the police, control of the army, transaction 
of foreign affairs, disbursement of the finances, 
etc. But he could never act in contravention 
of the recognized law.”’ 0 . As Khuda Bux 
visualized in his own way : “The head of the 
State and the church was a popular nominee 
with very clear duties and very distinct 
obligations. Nothing like it has ever been 
realized in the East and Europe itself has 

75, A. M. A. Shuihtery : The Outline* of Islamic Culture VeH J 

P. 47-50, 

76, Amir All. Syed : Spirit of Islam : P. 278 
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hardly any example to cite of so perfect 
democracy as was the one established b 
Islam.” 77 . 

The procedure of the election of the Kh 
or the President is to be determined •wi' 1 . 
utmost care and caution to avoid the farce 
and mummery that ensued between Bazrat 
Ali and Muawiya and led to fratricidal wars 
amongst the muslims inter se. The election 
of Hazarat Abubakar as the first Khalifa took 
place at Madinah by the vote of the Muslim 
Leaders. Abubakar to avoid friction nominated 
Omar as the next incumbant for the post- 
Omar nominated a board of six electors who 
were empowered to elect the Khalifa with the 
stipulation that his son should not be elected 
to the post. The principle of a rough sort 
of collegiate election was laid down by Omar 
which was not followed after him and the 
hereditary principle was established. In the 
early days of Islam nothing was probably 
possible in a desert country like Arabia with 
little or no facilities of communication between 
the different parts and the elective principle 
still in its embryo. Young Turkey’ adopted 
the scheme of election of the President by the 
Great National Assembly, who holds office 
for a term of 4 years and may offer himself 
for re-election. The Turkish constitution, 

77. S. Khuda Bux : Studies, Indian and Islamic : P, 9, 
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bestowed in the midst of the commotion of 
the civil war and ruin of the Caliphate when 
the people had little or no chance of obtaining 
proper political education , was the best that 
could be done in the circumstances. 

The Executive Head of the State is elected 
by the legislature in France and Turkey as also 
the Executive Council in Switzerland. This 
method of choice practically makes the President 
a creature of the legislatures and places the 
entire responsibility on the shoulder of a few 
persons who may use corrupt methods to bloster 
up a sufficiently powerful and ambitious 
candidate and would thereby make him 
subservient and powerless before his electors 
specially in view of the contingency of re-election. 
Unless the President is meant to be a nominal 
figurehead to ditto in everything the decision 
of his ministers of state, who must be a 
sub-committee of Parliament, election by the 
Legislatures would make him a mere standard 
bearer of the cabinet, a President who would 
neither rule nor govern. 

Besides, the function of the legislature is not 
election and such powers granted to the 
legislature is an encroachment upon popular 
rights. France tom by the dissension of the 
multiple party system is never able to obtain 
a stable government with any consistent policy 
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and to add to its misery, the President, unable 
to command much deference before those who 
elected him, generally effaces himself and is 
helpless to 'steer the course of public affairs or < 
be of any use to the country in steering the 
oars consistently in the troubled waters of the 
multiple party system. ' And the result has been 
that France has been going down in prestige 
and position in international affairs and could 
take no advantage of the Versailles Treaty to 
fall at the slightest onslaught of Hitler’s Germany, 

In recent times people have wanted a President 
of the American type again and again holding 
that “such a President especially if elected- by 
the people, would be well-suited to a democratic 
country.” 78 . 

The system of indirect election prevails in 
Argentine, Finland and the United . States, 

although in actual practice the American 

* - * 

President is elected by the people. This sort, 
of indirect election has most of the disadvantages 
of election by the legislature. The electors 
specially elected for the purpose would practically 
carry out the party mandates and would seldom 
have' the choice of their own judgments or 
the judgement of the people. They become a 
close cotrie of the nature of the legislature 
and may be amenable to the same sort of 
corrupt influences. The American type which 

78, Bryce : Modern Democracies : Voi-1 : p, 258. ' 
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is^he, .model of .this sort of election, has not- 
come upto the, .expectation of the idealists who 
devised the system. , In practice the American 
people have divorced their right to elect their 
President , in favour of the party -Caucus who' 
by, their , dubious and f questionable -methods 
decide the. election. The parties thus not only 
control, the majority party hut also the President 
and through, the President the administration 
of the entire nation. The Tammany Ring and 
the Philadelphia Caucus officiate for the nation 
and who i “showed themselves as unfitted to 
exercise the .suffrage, as the lowest proletariate, 
by allowing their partisanship to enlist them 
in the, support of candidates notoriously bad,' 
who happened by control of party-machinery, 
to obtain^ the, regular nominations'’. 10 . The 
Caucus is the mainspring of the political parties, 
which is the machinery of the exploitation of 
the many by the few and has been characterized 
by eminent jurists as an extra-constitutional 
hierarchy for- the control of voters. And the 
method and results of state politics end state 
elections are only distorted reflections of Fedeaal 
politics and Federal elections in the U. S. A., 
where' the people have lost all volition and the 
party ticket decides the choice of the supreme 
magistrate of the nation. 

■ But the intention of the experts who framed 
79. Bryc^ : Modern Democradei : VoWli p, H6. 
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the American constitntion was, otherwise. 1 
Woodraw Wilson, himself the great war-time 
President of America confessed in his celebrated 
Book that “The party conventions, of which 
the constitution knows nothing, are in fact by 
far the most important part of the machinery of 
election”. 80 . 

* “The framers of the Constitution contempalted 
nothing like this. They committed the election 
of the president to a College of Electors 
specially elected for this sole purpose, men who, 
possessed of wisdom and experience and animated 
by pure patriotism, would be likely to select 
the citizen whom their impartial judgment 
preferred. Boards of this type were twice 
elected and on both occasions chose George 
Washington, who was the obvious and indeed 
the inevitable person. But the third college 
was elected in (1796) largely, and the fourth 
(1800) wholly on party lines, and being expected 
to choose a party leader acted ' in a partisan 
spirit. Their example has been followed ever 
since, and what was to have been a council 
of impartial sages has consisted of non-entities , 
a mere cogwheel in the machinery of election”. 81 . 

It is thus clear that a President, the supreme 
executive of a state should not be chosen as 
if he was a mere party leader. He should 

80. W. Wilson : The State : p, 543. 

81. Bryce: Ibid: Vo!— II : p, 74-75. 
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)e a real leader of the people, a distinct entity, 
separate from both ' the' Legislature and the 
ludiciary, a magistrate who would look to the 
nterest of the meanest of men once he is 
sleeted and not look to the party, which elected 
him or the Caucus which ' espoused his cause. 
He should neither be a non-entity, as in France, 
unable to guide the ministry and the legislature. 
He should be the bulwark of strength to defend 
the common man and his country in times of 
national emergency and in outlining the broad 
principles of policy determining the major 
welfare of the state and should be freely elected 
by the people on the strength of the character 
which he has built up through long years of 
public life by devotion to God and man and 
need not be a mediocre influential man creeping 
into the chair of the Executive through the 
good graces of the Tammany Hall. Only 
in such a case would great senators like Cato 
the Censor, Cecero, Themistocles and Pericles, 
Aristides and Nicias, Abubakar and Omar, 
Jefferson and Lincoln whose voices arc still 
ringing through the centuries would arise who 
would contest the Presidency or Khelafat, after 
proving their worth to the state and nation by 
a life-long devotion to the cause of the state and 
humanity. Such a character has been truly 
protrayed in the speech of Hairat Abubakar. 
the first Khalifa of Islam on the occasion of 
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his inauguration, “O People 1 Now I am ruler 
over you, although not the best amongst you. 
If I do well, support me ; If I err, set me 
right. Follow the truth, wherein is faithfulness 
and eschew the false, wherein is treachery. 
The weakest among you shall be the strongest 
with me, until I have redressed his wrong, 
and the strongest shall be as the weakest until, 
Inshallah, I shall have taken from him that 
which he hath wrested from you. If I go 
beyond these bounds, I have no authority 
over you”. 

Moreover the times have completely changed. 
About two centuries have elapsed since the 
days of the American Revolution. The modern 
times with the convenience of Telegraph, 
Telephone, Television, Radio and Aeroplanes 
have practically annihilated time and space and 
made it possible for a Presidential candidate to 
tour throughout the length and breadth of 
Pakistan or America within a few days and 
reach his voice to the most distant villages 
through the radio, lay down his plans and 
programmes and carry the war against his 
adversary home to every citizen within a very 
short time of which the framers of the American 
or the French Constitution could . not even 
dream. Therefore whatever good grounds might 
appear in 1789 for the indirect election of 
the President, have completely disappeared by 
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to-day and any- provision of indirect election 
of 1 the Executive Head- of Pakistan would r be 
a retrograde step out of gear- with' the- trend 
of- events- of- the present times. 

The Governors of all the American States 
are elected on popular suffrage as did the 
Chancellors of the German Republicunder the 
Weimer Constitution. It goes to the credit 
of direbt popular election that, generajly the 
Governors of ; American states who thus become 
seasoned politicians, commanding the confidence 
of the public, arc generally elected 1 to the 
Presidentship of the U. S. A. 

The reaction which set in in the different states 
of the world against a weak parliamentary 
executive dependent upon the good graces oi 
a fickle parliamentrry majority gave rise to 
dictatorships in most of them and a' strong 
executive in the form of a popularly electee 
President would on the one hand 1 avoid the 
extreme irresponsible nature of dictatorships 
and on the other ensure a strong consistent 
and popular handling of the destiny of the 
nation, unruffled by the fear of snap votes 
and hasty no-confidencc of th'c legislatures 
which would at most be able to check and 
balance the most unwanted actions of the 
President and keep him from rushing headlong 
into 'newfangled principles of policy without 
adequate ascertainment of the popular mind. 
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leaving him to carry on 'the normal nation- 
building activities without disturbance at every 
turn- of events. It therefore seems the most 
appropriate solution of the problem of selection 
of- the Chief' Executive of Pakistan as well 
of the federating provinces that the President 
or Khalifa of the Federation and the Governors 
of the federating states should be directly 
elected by the suffrage of the people for a 
period of 4 years, subject to re-election for 
another term. That in no case a President or 
Governor should be re-elected for the third 
term so that power may not be centralized in 
and monopolized by a single man, however 
virtuous or competent, for more than ‘ eight 
years. Very few men in the world could like 
the prophet of Islam, remain., virtuous in the 
midst of the worldly allurements of power for 
a sufficiently long period of time. On the 
other hand these veteran magistrates after - the 
expiry of the second term of power, should 
be nominated to the Federal Senate and be 
the grand Senators of Pakistan, guiding, and- 
counselling their successors from within the 
senate by the weight of their counsels, seasoned 
by the rich experience of- past years as the 
supreme magistrates of the state. By the- presence 
of such men of gigantic- stature in the upper 
House of the Legislature the nation and the 
Legislature would gain in weight and prestige 
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and the people,’ nay the whole , world would 
hang upon the words of such noble senators 
in times of national and international emergency, 
when every President would like to be protected 
by the solidarity of the nation and the counsel 
of the erstwhile chiefs of the nation. 

THE CABINET 

In such a context, it is clear that the cabinet 
should be appointed by and be responsible to 
the President and the President alone, as in 
the U. S. A., and the President should be 
responsible to the nation for every such appoint- 
ment In case of an injudicious choice or a 
choice not fulfilling the expectations, he can 
and will easily be in a position to change 
the incumbents without either losing any prestige 
or disturbance to the electorate or legislature. 

In Presidential republics at present existing 
there are only two classes of cabinet,, viz., 
the American type and the French or English 
type. In the American type the cabinet is the 
council of heads of departments responsible to 
the President, having little or no connection 
with the legislature. In the French or English 
type, the cabinet is a sub-committce of the 
majority party or parties in one or both the 
houses of the legislature and responsible not 
to the Executive head but to the Parliament. 
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The French or English ministers are generally 
leaders of the Parliament while the American 
ministers do not sit in the legislature, but 
they are appointed with the consent of the 
Senate. The doctrine of Separation of Powers 
was responsible for the American belief that 
neither the Executive should control the 
Legislature, nor the Legislature the Executive, 
The doctrine like all abstract doctrines has 
failed in practice, but has all the possibility of 
leading to a deadlock. As Bryce has ipointed 
out “it has not prevented the exercise of 
extra-legal influence, for just as Congress may 
hamper a President (or a State Legislature its 
Governor) by legislation narrowly restricting 
the sphere of his action, so a President may 
put pressure on Congress, (or a Governor on 
his State Legislature,) by appealing to the 
people against them ; while a President may 
act upon the minds of . individual legislators 
by granting .or refusing requests made to him 
by them for the exercise of his patronage in 
the way they desire”. 82 . 


A closer connection between the President 
and the Congress has been advised by many 
modern thinkers to obviate this difficulty in 
recent times. “Some urging that heads of 
departments be given seats in Congress ; others, 
that they be allowed to appear and speak 
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Detore it ; others, that bills introduced by 
them be given perferential treatment’’. 8 *. 
Although these changes have not as yet been 
introduced m the American constitution the 
actual working has established a close link 
between the different organs of the government 
belying the expectation of the framers of the 
Constitution As Ostrogorski pointed out the 
emergence of the two great political pcrties m 
America completely transformed the Federal 
Constitution and converted it into an almost 
paper Constitution. The farmers of the Cons- 
titution of 1789 intended to create the three 
checks of the President, the Legislature and 
the Judiciary to counter balance one another, 
but after the emergence of the party system 
these three vital organs of the government 
have been completely synchronized through the 
party system. 

The life of a nation is not logic but 
experience. The experience of the ages lead 
us to the only conclusion that absolute separation 
of powers is neither desirable nor practicable. 
The great French philosopher Montesquieu 
started the doctrine of the separation of powers 
by misreading the British Constitution, which 
was very aptly described by Laski as the 
"histone misinterpretation of the British 


83 Gettel Political Science P, 33? 
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Constitution”. 84 . “The idea thus formed did not 
exactly represent the fact at the time”, and 
became fundamentally poles asunder, as time 
passed by. But the romance of the idea 
caught the imagination of the idealists of the 
time and Alexander Hamilton adopted it and 
advocated the system of checks and balances 
in the pages of the “Federalist”. Had Hamilton 
been alive to-day he would have shuddered to 
find his system of checks and balances in ruins 
and the double security against tyranny sealed 
by the ladder of party government. 

In an Islamic polity, the government by 
parties may grow up in time but it may not 
also have the luxuriant growth of the Euro- 
American type and even the party system may 
not be necessary at all. Party destroys efficiency 
and fosters mediocrity. The' party becomes the 
political boss which exploits the apathy of voters. 
The party machine of propaganda controls the 
political destiny of the nation through powerful 
agencies who dictate the voters by secret 
manipulation of the caucus, the mainspring of 
the parties. 

In England also the working of the party 
systems have not been very happy. In times 
of national emergencies the great parties have 
accepted coalition to tide over the crises. Well 
known observers like Ostrogorski “after an 


84. Laski : Parliamentary Government in England : p, 98-99. 
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exhaustive examination of" parties in Great 
Britain and the United States were driven to 
propose their abolition as the only way to 
prevent the monstrous perversities for which 
they believed them to be responsible ; he 
(Ostrogorski) felt, like Halifax at the time of 
their origin, ‘that the best bind of party is 
in some sort of a conspiracy against the 
nation’".” 5 . In no democratic country the 
electors vote for the leaders of one party. 
Indeed the idea of organizing the entire people 
into water-tight compartments of one or tsvo 
parties cuts at the very root of democracy. 
Great thinkers and idealists may not subscribe 
to the creed of any of the major political 
parties. Yet to confine and bestow all the 
offices of state to one party alone to the 
exclusion of all others, is a monstrous idea, 
which deprives the flowers of the nation of 
all political power simply because the party 
to which they belong has got a few scats 
less in the legislature than the other party 
a margin of six and seven as in the British 
election of February, 1950. The English nation 
had a right to be served by the brilliant 
abilities of Churchill and Eden as well ns of 
Atlee, Bcvin and Cripps at the present moment 
of national emergency when the nation can 
and should be educated enough to expect t heir 
85. LttkJ : liberty In the Mpdern St*?e : p. 7-4 
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united abilities to concentrate • on the safety 
and welfare of the nation. Neither the Law, 
nor conventions of the constitution require 
their permanent cleavage. The rigidity and the 
senseless pride of the extra-constitutional 
hierarchy of the party mechanism keeps the 
ablest men of the times at a distance from 
the helm of state affairs and it has twice 
happened in living memory in England that 
the discarded leaders have been -subsequently 
hailed as saviours of the nation. Sir Stafford 
Cripps was expelled from the Labour Party 
only in recent times, to be hailed again as the 
most brilliant statesman. Churchill, although 
• defeated immediately after the War has actually 
guided the foreign policy of England and the 
Labour Government of Atlee has only reluctantly 
followed him from a distance. 

From another point of view, it may be 
possible that the ablest politicians • of the age 
may not at all be members of the major political 
parties. They may be too big to be managed 
by the political parties and may be considered 
as dangerous men of- unmanaga ble type. In -every 
country ’it has been found that the legislature 
contains a few men towering above the rest, 
in personality and experience whom the regular 
parties always want to keep in the -darkness 
for the only 1 crime -of ’being possessors of greater 
abilities. W-hile the nation sighs for their 

xxxiii 129 



services, they! are permanently left in the lurch 
by their less brilliant adverseries. So long as 
the state was nothing but an amorphous mass 
of disorganized and disconnected individuals, 
unbound by any other tie then that of the 
party-system, the omission of such versatile 
people from the inclusion in the Government 
of the day might have had some justification. 
But to-day, when all the nations of the world 
are more ’or less organized by other and stronger 
ties, the multiple party system of the French 
type would be the best safeguard against the 
tyrannies of the majority parties and their 
zealous-overbearing caucus which has been 
brought to such odium in parliamentary politics 
of Europe and America. But we have already 
examined the multiple party system of France 
and have found it wanting. Why ? The reason 
is not far to seek. The multiple-party system 
has brought disastrous results to French public 
life not because of its inherent opprobriousness, 
but because it was inherently wedded to the 
monarchical system and not to the presidential 
or the republican system of government. In 
England Monarchy was gradually popularised 
and brought under control by divesting it of 
its absolute powers and vesting them in the 
parliament, of which the cabinet became the 
sub-Committce, and thus was held entitled to 
deliver the goods. The English Cabinet system 
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was a natural growth for the last thousa 
years, which secured the people from the tyran 
of the absolute power of kings, origina 1 
unbridled by any constitutional limitations. B 
the wheels of a motor car hardly fits in wi* 
the requirements of a railway carriage an 
the republican type of Presidential governm «• 
can by no means work harmoniously with th ^ 
chariot of cabinat government . The multiple-party 
system thus became a square peg in a round 
hole and it could serve neither the ideals of 
a parliamentary cabinet government nor those 
of the Presidential non-cabinet government. 
As pointed out by Laski, “the real function 
* of the cabinet is to govern the country in 
the name of the party or parties which provide 
it with a majority in the House of Commons’’ 80 
and the Executive in such a government is to 
be mere figure head because of its hereditary 
character over which the people has no control 
or choice. ..... 

But a Presidential system is essentially a 
limited and popular scheme of electing, the 
real head of the executive . instead of taking 
for - granted a nominal one and putting him 
under, the custody and chains of a popular 
assembly, which remains the sovereign law-making 
body supreme both over the people and also 
the king. In England the Parliament can pass 

86. Laski : Parliamentary Government in England. 
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any law, even a law that ‘all blue eyed babies 
should r be murdered’, 'without the opposition of 
any 'other legislative or Judicial 'body, except 
of course the' natural and' 'inevitable l rebellion 
of all ' fathers. • But 'legally there is no body 
or machinery in England which can declare 
such a law null and -void. But in the Presidential 
system the- three ‘checks and balances of the 
President," Legislature and the Judiciary 'would 
mutually checkmate and counterbalance in any 
such contingency.’ The passing of such a law 
by the legislature would at once • be declared 
by the"'Judiciary as ultra viics and illegal and 
the President would never execute such a law 
even if passed by the legislature unless iL proves 
its worth by the active consent of the people. 
This distinct’on recognised by all political 
thinkers is 1 frequently lost sight' of in actual 
framing of constitutions and thus the -wheels 
of one arc put into the gear of another 
and this give rise to a disjointed machinery 
of state. Bryce has fuliy grasped this distinction 
when he says “In all these equally' democratic 
forms of government the sovereign' power of 
the people is'delegatcd. being in -the parliamentary 
form delegated entirely to the legislature, in 
the Presidential form delegated partly to the 
Legislature, partly to the elected Executive and 
partly' reserved to ■ the people when they act 
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by amending the constitution”. 87 . 

In this context it will be absolutely c 1 
that if instead of the Cabinet system of gove 
ment in France, the Presidential system 
government was introduced, the multiple ■ 
system would have been a blessing instead c 
a curse and the President would have bee 
able to draw his ministers from the ablc^L 
men of all the parties with experience and 
command. 

On the other hand the system of recruiting 
the American ministers from outside the legisla- 
ture leads to barren results which perpetuates 
the theory of separation of powers, by abdicating 
the real power to the party caucus, an 
ill-devised machinery of the oligarchic type which 
we have already examined at length. But even 
inspite of the party machinery the United 
States President has had in recent times to 
forge new methods of contacting the legislatures 
by issuing regular message to the Congress 
and even by addressing the Congress in person. 
As pointed out by Bryce in his masterly 
analysis of the American government this 
anomaly had to be cured by successive Presidents. 
“The imperfect touch between the President 
himself and congress as a whole have come to 
be recognised as defects to be cured. President 
(Theodore) Roosevelt was more active than 
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is predecessors in pressing congress to deal 
/jth matters he deemed urgent. President 
Vilson went further, for he frequently addressed 
he congress in person. In both cases the nation 
howed no disapproval. There is nothing ip tlje 
•onstitution to limit the interchange of views 
setween the executive and the legislature. 
Congress has been jealous of its right, hut it 
night syall gain rather than lose by more 
trequent personal intercourse with the 
President". 8 ®. President Wilson in his celebrated 
treatise on the State also hinted at this anomaly 
of entire blackout between the Executive end 
the legislature of the U. S. A. and deplored 
the system long before he himself was elevated 
to the Presidential chair. As he said "Upon 
financial questions, for example, the Senate or 
its Finance Committee must constantly wish 
to know the experience of the Treasury. But 
it is not always easy to get legislative questions 
fully and correctly answered ; fog the officers 
of the government are in no way responsible 
to .either house for their official conduct. 
They belong to an entirely separate and 
independent branch of the goyernment. Only 
such high crimes and misdemeanours as lay 
them open to impeachment expose them to the 
power of the houses. The Committees are 
therefore frequently prevented from doing their 
is iWd: voMi, p, in 
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work of inquiry well, and the Senate has to 
act in the dark. Under other system of 
government the ministers are always present in 
the legislative bodies to be questioned and 
dealt with directly face to face”.® 5 ? The result 
has been that in the present times, the American 
President not only sends his messages, to the 
Congress and addresses it in person and not 
only initiates legislations and recommends the 
same but actually drafts the Bills and gets it 
passed by the strength of his party a.s President 
Franklin Roosevelt did , in his New D^eal 
Legislation, who as some recent American 
writers have put it “asumed leadership in framing 
• and pressing through Congress a programme 
of measures designed to overcome the economic 
crisis then prevailing and later formulated 
foreign policies respecting the aggression of fhe 
Axis powers, in Europe and Asia, under which 
United States became inyolved in a Global 
war”.? 0 

If Pakistan wants to gain in experience from 
the experiments so far made in the different 
democratic countries of the world it seems 
best that her President should select his 
mins ters from the members of both the houses 
of the Federal Legislature and thus fill up th.e 
gap which is lamented by the American Jurists. 

69.’i Wilson': The State : p, ' 530 (1899). 

90. C. A. Beard ; American .Government and’Politics (1947) ; p> 
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The ministers thus will be in a position to 
discuss face to face with the members of the 
Parliament and convince them or be convinced 
by them in effective debates, which carried 
on in their absence would be like crying in 
the wilderness. Moreover, the President not 
being responsible to the legislature need not 
confine his choice to the mediocrities of the 
majority party as the actual majority in the 
Legislature would have no influence or control 
over his duties unless he is impeached by the 
Parliament, in which case the Lower House 
would be the accuser and the Senate would 
sit in judgment over him. The President may 
therefore well take into his confidence the 
existence of a multiple party system, in which 
he can draw upon the ablest men of all the 
parties in the legislature and they in turn may 
fully inform the legislature about the position 
and difficulties of the Executive and thus create 
the long-felt spirit of harmony between the 
Executive and the legislature. They as heads 
of departments would be posted with full 
knowledge of the working of the executive 
government of the day, and as representatives 
of the President would be quite capable of 
influencing legislation which would otherwise 
grope in the dark as pointed out by President 
Wilson. And they not being dependent upon 
the good graces of the Parliament for their 
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tenure of office need not be all the time eager 
to .satisfy party machineries with all sorts of 
ill-devised legislation and ill-advised patronage 
to maintain themselves in power. And if the 
worst comes to the worst and they do not 
pull well with the President, they would be 
never in fear of losing their membership of the 
legislature where they can fully ventilate their 
views on questions of policy, and gradually 
veer round the public opinion on their side. 
The recent example of Republican Turkey 
which was the first model constitution in 
Islamic countries is to the point The President, 
as head of the state presides over the Grand 
National Assembly on ceremonial occasions . and 
in each November, delivers a “speech from the 
throne”. The President appoints the Prime 
Minister from members of the Assembly who 
is also called President of the Council, under 
Article 44 of the Constitution. The other 
ministers are also chosen from amongst the 
members of the Parliament by. the President 
of the Council subject to the approval of the 
President of the Republic* 91 , It must however 
be always kept in mind that Turkey, is not 
a Federal State and consequently she followed 
the English system of parliamentary sovereignty 
and avoided the complicated machineries of 
Federal America. 

9|. A. J, Toynbee and K. P. Kirkwood Turkey. •/ 
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The American Senate is elected for four 
years and one-half of its members retire every 
2 years. The Australian Senate is elected for 
6 years, and one-half of the members retire 
every 3 years. The Government of India Act 
1935, enacted the election of the members of 
the Senate for 9 years, of whom one-third was 
to retire every three years, so that the Senate 
would be a permanent body in all the 3 states, 
not subject to dissolution. 

So far as the powers of the two Houses are 
concerned both in U. S. A. and Australia 
both the Houses have co-equal powers, but 
the American Senate has certain special functions 
like control of appointments, and of the foreign 
policy of the Federation. The Australian 
Senate cannot turn out ministers, nor amend 
Finance bills like the House of Lords in England 
of which the Australian Senate was designed 
to be a mere replica. Hence in Australia 
which has a parliamentary system of government 
the Lower House practically controls bills 
levying taxation or appropriating money and 
therefore is the centre of public life like the 
British House of Commons. In U. S. A. 
where the only true type of Presidential 
government obtains, legislation is conducted by 
a system of Committees. The Senate has made 
itself as powerful as the popular house in 
respect of Money bills also. The range of its 
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activities are not legislative but also exec *t 
since even appointments by the President 
the more important posts require its asse 
The Senator is thus a real force in his „■ 
as well as in the Senate. Every treaty ma< 
by the President requires the assent of two-t 1 -’ 
of its majority. 

As Bryce has pointed out, the Parliaments*, 
system is suitable to small countries or countri 
of moderate size and the Presidential system 
is best suited to the countries of bigger size. 98 
Pakistan, being the fifth largest state in the 
world, is eminently fitted for a Presidential 
system of Government. The Senate should be 
composed of equal number of members from 
each state, small or large, as that would give 
sense of security to the smaller states, whereas 
the interest of the larger states would be 
adequately safeguarded in the Lower House. 
The terms of membership of the members of 
the Lower House, should be one of 4 years, 
co-equal with that of the President of the 
state, and of the Upper House one of 9 years, 
one-third of whose members should retire 
every 3 years as in the Government of India 
Act, 1935. The equal term of the President 
. and the Lower House would give both a 
chance of getting the verdict of the people, 
at the same tide of events, and would allow 
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the President to ■ bring definite . mandates from 
the people. The Upper House or Senate should 
have the same powers and functions as the 
American Senate with the President of the 
Senate as the Vice-President of the Federation. 
The difference with .the constitution of U. S. A. 
should be that the Minister of State should be 
chosen from the members of both the Houses 
for reasons described above. 

The provincial or state executives and 
legislatures of Pakistan should be organized on 
the same basis as the Federal Executive or 
legislature with the difference that there should 
be no Upper House in Provincial or State 
legislatures. Upper Houses were introduced in 
some of the Indian provinces by the Government 
of India Act. 1935, which proved an absolute 
failure and went into voluntary liquidation 
after some time. The Upper House in the 
provinces or states would mean unnecessary 
wastage of money and futile proceedings which 
would merely be a clog in the machinery of 
popular government. The Senate in Australian 
States or the Legislative Councils as they arc 
called, play only a subordinate part and have 
very little weight on the current politics of 
the day. Even agitations have arisen for their 
suppression from time to time and small results 
have been obtained at huge costs which Pakistan 
need hardly emulate after the failure of the 
M2 
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Second chambers under the Government of In 
Act of 1935. 

THE STATE . EXECUTIVE. 

* ; .1 ‘ 

The present day executive, head of th 
Provincial governments in India *-and Pakista 
are Governors who are appointed by the Cent* 
Executive head on the advice of the Cabin 
and : .previously were appointed by the King o : 
England on the advice of the British Cabinet. 
In America, the Executive Head of the States 
are elected Governors who; next to the President 
of the United States, attract the greatest 
attention and interest of the voters. In U. S. A. 
the state Governor elected by the popular 
suffrage is . not only the real executive head of 
the state, but the future '• Presidents - of the 
Republic are always chosen from amongst them. 
Cleveland and Franklin D. Roosevelt were 
Governors of New York, Mckinley was Governor 
of Ohio, and Woodrow Wilson was Governor 
of New Jersey, and - made their abilities and 
personalities known to the nation before they 
were elevated to the Presidentship of the 
Republic. . 

. The position of the State Governors in 
U. S. A is peculiar to the American constitution 
in" which the theory of separation of powers 
precludes even the harmonious co-operation 
among the various departments, w f p ■ Aj4e 
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in the Parliamentary Cabinet. Of coarse, here 
also the great political parties have tried to 
synchronise the activities _o£ the different 
departments by extra-constitutional devices. "This 
form of antagonism is often ' more marked 
when the governor represents one party and 
his immediate associates represent the opposition. 
As if to atone for the severe restraints placed 
upon the Governor’s administrative authority, 
several states authorise him to make special 
enquiries into the working of the various 
executive departments”. 04 . As we have already 
discussed above, these defects both in the 
Federal and State Constitutions of the U. S. A. 
arise from the fact that in the first flush of 
jubilation over the liberation of America from 
the yoke of British masters, the idealistic 
temperament of the great leaders of the American 
Revolution like Thomas Paine, Jefferson, and 
others wanted to cut adrift completely from 
everything English which reminded them of 
the hateful foreign yoke that was no more, 
and wedded themselves to the charming but 
unchattercd ideas of the coming French 
Revolution which sang the siren songs of equality, 
fraternity, liberty and separation of powers from 
the beautiful land of France on the other side 
of the Atlantic. The children of France like 
Rousseau and Montesquieu dreamt that the 
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poetic but unexplored abstract ideas of cqualh. 
of man and separation of powers would sccur 
that equality in actual practice and America 
was the first country in the world to apply 
them in the actual drafting of a great Constitution. 
The result was that the application of abstract, 
untested ideas to a practical system of govern- 
ment left huge gaps between the different 
parts of the Executive machinery of the state 
which are constantly being remoulded in practice 
even in our days through extra-constitutional 
devices. In 1931 the State of Wisconsin set 
up a Board of Public affairs, to fill up the 
void in the administration of the iinr.nccs of 
• the state, composed of the Governor, Secretary 
of state, representatives from the legislature 
and citizens appointed by the Governor with 
the approval of the Senate. 0 *. Similar devices 
have been adopted in other states also. The 
recent authorities on American Constitution 
have all agreed that the Original idealistic and 
un-practical bent of mind of American statesmen 
who drafted the constitution, have given way 
to a new concept of a balanced system of 
administration in which public interest plays 
the most prominent part. As Munro has recorded 
this new change “So the old line of demarcation 
between the two sets of governmental powers 
is being gradually moved upward. The country 

95. Ibid : p, 6 33. 
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is drifting in that"direction slowly but steadily. 
For good or "ill we' ’are 1 relaxing the emphasis 
on federalism," state" sovereignty,' states’ rights, 
and local self-determination, 1 in favour of 
nationalism', national policy f and centtaliacd 
power". 0 *. 

After a trial of the ideas of the French 
Revolution for 200 years,' after other great 
revolutions in human history within this time, 
the framers of the Pakistan Constitution are 
happily not labouring under the same delusions 
as their American predecessors. In' fact the 
principles of Islam which have been' declared 
by them to be their mam idealistic formulary, 
the sheet anchor and ethical basis of their 
philosophy arc already a wcll-discuiscd and 
well-codified system thirteen hundred years old 
which have no dogmatism of a newly propagated 
system. The method of secular goverhment 
under the Prophet and the first four Khalifas 
had on dogmatism or thcoritical basis lit them 
but was a simple plan of the governance of a 
State in which common senfee had the foremost 
priority after the definite recommendations of 
the Kor’n and the Sunria, and this doctrine 
of the common sense is the Magna Chrrti of 
the Islamic Jurisprudence. The discourse of 
the Prophet to Muaj Ibn-c-Jnbal, Chief Justice 
of Yemen at the time of the latter’s appointment. 
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clearly laid down the truth of the above as 
set forth by Shahrnstnni, Sijistr.ni and 
TirmejiAL 

Prophet : — “How wilt thou decide when a 
question arises ? M 

Muaj : — "According to the Book of Allah”. 

Prophet : — "And if thou findcst no guidance 
therein ?” 

Muaj : — “According to the Sunna of the 
Messenger of Allah”. 

Prophet : — "And if. thou findest naught 

therein ?" 

Muaj : — "Then shall I apply my own reasoning.” 

Prophet : — "Praise be to God. who guides 
the messenger of His Prophet in 
what He pleases”. 

The Pakistani Statesmen arc therefore not to 
brand everything English or Russian, French 
or German, as anti-Christ or anti-Islam, but 
are to weigh all the systems in their reason 
and select the best tracts of all systems to 
build up their constitution in the light of the 
guidance of the Prophet and Kholafa-c-Rasbidin. 
It therefore stands to reason that the mistakes 
of the American constitution should be discarded 
and the President of the Federation and 
Governors of the states be made not only 
the executive heads but also the legislative 


97. Tyabji : Principles of Muhammadan Law : p, 23, also, 
Hitty : History of. the Arabs ; p, 397. 
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heads o£ their respective territories under the 
limitations of the Laws of the Constitution. 
The Governors of the Provinces or states would 
thus have to choose theit ministers from the 
unicameral legislatures as we have already 
indicated above and the President of the 
Republic would have to choose his ministers 
from both the houses of the Federal Legislature 
and thus synchronize the activities of the 
Executive and the Legislatures in the light of 
the American experiences. 

QUALIFICATIONS, POWERS AND FUNCTIONS 
Of The President And The Governors 

The question of the qualifications, powers and 
functions of the President or Khalifa is one 
of the important and vexed questions of 
Constitutional Law. But from o dispassionate 
study of the precedents that have been established 
both in the Islamic traditions (Sunna) and in 
the Democratic traditions of Europe and Asir, 
a consensus of opinion is discovered verging 
upon unanimity which happily potrays the 
ultimate oneness of the individual mind. On 
further analysis it completely establishes the 
truth that the Islamic Khalafat is not an office 
of spiritual leadership. It is a secular office 
of the performance of certain definite functions 
of -administration and government, the qualifica- 
tions requisite for which can hardly be inherited 
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and transmitted from father to son and so o 
in the same family line, but are things to b 
acquired by a life-long devotion, study £<an- 
selfless, tireless pursuit of the knowledge o 
those arts and sciences which go to make up 
a great statesman. There is very little to choose 
between the greatest leaders of every nation 
who have left an indelible mark on the sands 
of time and all of them had the same 
self-acquired qualities of devotion and . energy 
to public good so that they became heroes not 
only of their own nations but of all humanity. 
But out of all those statesmen of the first 
rank the world has yet produced, the first 
» two Khalifas of Islam, Abu Bakar and Omar 
stand out as the two greatest men of all times 
in comparison with whom, the rest of the 
world . of statesmen and politicians look pale 
and wanting. The reason is that .before the 
Prophet of Islam left this mortal world, he left 
behind him such ideas of public services, ideas 
of deeming all authority as a sacred trust from 
• God, idea of treating every copper in .the Treasury 
as the property of the subject in trust with the 
government the touching of which would .tanta- 
mount to both the greatest sin agaist God and 
the highest crime against the state, ideas 
of treating the Khalifa as the first servant of the 
state, a servant, the fitness'and holyness of whose 
character should be an example to the world, ideas 
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which still the world is a far way off to 
grasp and to comprehend. The framers of the 
constitution of Pakistan would do well to 
have those ideas in front of them to perform 
properly their noble task and set an example 
to the world. 

The Muslim Jurisconsults laid down four 
qualifications necessary for the condidateship 
of the Caliphate, viz. : — 

1. Knowledge. 

2. Justice, 

3. Capacity or competence, and 

4 . The power to exercise the senses and 
limbs which reflect the activities of 
mind and body.* 8 . 

There is hardly any necessity to dilate very 
much on the four conditions stated above. 
They imply nothing but that the head of the 
State must have a complete knowledge of the 
world and of his own state and the politico-social, 
economic and military situation at home and 
abroad. The knowledge must also be supple- 
mented by the desire to see justice done 
between man and man and to execute the laws 
of the state evenly and impartially without 
fear of favour, so that the apprehension of 
Montesquieu that "If legislative and executive 

93. GutHinme : The Tr*;Jttb“j of hU*i» (O»'ord, I92<} P. 1^5- 
See Amtr A!i : Spirit cfh'm. Chapter on Apcitof* 

Ch X. p 124 
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powers are united in the same person, or ev 
in the same body of magistrates, there is 
liberty, because people are afraid that t 
monarch or the senate may make tyr* •'* 
laws in order to administer them tyranically” 9 
may not come true. 

Therefore the problem of the selection o 
the supreme magistrates of the state has bee 
one of supreme importance in all the states 
the world. The framers of the American 
Constitution expected that the post of the 
President of the U. S. A. would always be 
filled by the men of the highest calibre and 
capacity in the state which has hardly been 
' fulfilled. In 1788 Hamilton, one of the geniuses 
behind the American constitution predicted 
“the office of President will seldom fall to the 
lot of any one who is not in an eminent 
degree endowed with the requisite qualifications 
* * * * It will not be too strong to say that there 
will be a constant probability of seeing the 
station filled by characters pre-eminent for 
ability and virtue”. 100 . 

The prediction of Hamilton was hardly 
fulfilled. Hamilton himself along with other 
luminaries of the American public life like 
Marshall, Webster, Calhoun had to give up 
the banner in the hands of unknown men, who 

99. Montesquieu : Spirit of the Laws : XI : 6, 

100. Munro : Ibid: p, 161. 
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have left no remembrance of themselves behind 
them except on the roll of Presidents. Lord 
Bryce writing about 150 years after Hamilton 
asked the question in a notable chapter as to 
“Why Great Men Are Not Chosen Presidents”. 
"Since the heroes of the Revolution died out 
with Jefferson, Admas and Madison, no 
person except General Grant has reached the 
chair whose name woutd have been remembered 
had he not been President,, and no President 
exeept Abraham Lincoln has displayed rrre or 
striking qualities in the Chair’’. 101 . 

In his later Book Bryce defined certain 
qualifications which the Presidents ought to 
possess. They are : — 

1. Strong Personality, a Man. 

2. Courage and Energy. 

3. Intellectual Power, cleverness,' Command 
over language. 

4 . Honesty and a reputation for Honesty. 

5. Geniality — the sympathetic man. 

6. Experience in handling parliamentary 
and state affairs. 

7. Capacity to carry the nation to 
presonify it. 101 . 

The analysis of Lord Bryce, thirteen hundred 
years after the similar analysis of the Muslim 

101, Cryce : Amcnon Ce^r^OT^fllth Vcl I. Chip. VI'L 

IC3. Cryc* : Modern De-sccra-iei, Vcl, 11 : Ch XII 
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Jurisconsults would show that for all practic. 
purposes both of them are the same an 
requires a high degree of character and capaci'. 
for the Supreme magistracy of a state. A hig 
degree of religious training, education and 
life devoted to public good and parliamen' ■ 
practice and procedure, would be requisites 
for every candidate for holding such a high 
office. In other words to be fit for the 
Caliphate, one must also be fit for the Imamate, 
so that he may be able to discharge the duties 
of the Presidency to the satisfaction of the 
world. Membership of the national Parliament 
in the earlier years of the political life and 
. Governorship of* the Provinces or states in 
subsequent years would be the proper training 
ground of the future Presidents and a deep 
study and practice of the rules of human 
conduct as laid down in the Quoran and the 
Sunna would mature their abilities for the 
higher call to the Presidentship of the Federation 
of Pakistan. 

The functions of the President of an Islamic 
state is more or less similar to those of the 
American President. The American President is 
the Comraander-in-Chief of the American Forces 
and can take his own initiative. In the Mexican 
war President Polk moved his forces in the 
Mexican torritory and in 1941 President 
Roosevelt on his own initiative moved the 
Army to Iceland. It seems, Presid- Ti ■ 
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also followed the same line of tction in th: 
battle of Korea. 

The Khalifa in th’ Islamic dispensation was 
also the Amir-ul-Mu'menin, the Commander 
of the fatihful, from the very time of the first 
Caliphs "The title Amir-ul-Mu’minm was 
adapted from one used of the army leaders, 
so that when one of the companions hailed 
Umar as Amir-ut-Mu'minin. the title was 
generally approved and adopted. Since then 
the title has been inherited by succeeding 
Caliphs". 10 ’. Of course the President of Pakistan 
would in our age be the head of the Army. 
Navy and Air Forces, the same as in America. 
Under Article 40 of the constitution of the 
Turkish Republic, the supreme command of 
the Army vests in the President representing 
the Grand National Assembly. 

The next important function and power of 
the President would be the appoinrment ef 
the Chief Judges of the State. Under the 
first Khelafat the dispensing of Justice was 
considered to be a religious duty of the state 
inspired by the following verse of the Quoran I 
"God doth command you 
To Tender back your Trusts 
To those whom they arc due 
And when Ye judge between m“n rnd man 
That Yc judge with justice : 

101 Gu HIST'S : It d r itr-« 

15-1 



CONSTITUTIONAL LAWS OF PAKISTAx 


Verily how excellent is the teaching : 

He giveth you I 

For God is He. 

Who hearth and seeth all things”. 104 . 

We have seen the Holy Prophet himselt 
appointed Justices during his life time. Naturally 
the office of the Kazi was subject to the 
Khalifa. “His office is to apply the decisions 
and principles of the sacred book and the 
sunna to the settlement of all disputes and 
actions between litigants. Originally this office 
was filled by the Caliph himself. Umar first 
delegated it to another. The functions of the 
Quadi have been enlarged so as to include 
' the administration of the affairs of the insane, 
orphans, bankrupts, the testamentary disposition 
of Muslims, pious benefactions, and so on. 
Formerly the Quadi was charged with the 
righting of wrongs-a function which requires 
the strong hand of the magistrate to enforce 
its decrees. Upto A1 Muhtadi, the Caliphs 
exercised 'this function themselves, though 
sometimes they delegated it to their Qadis”. 105 
Under the Abbaside Khalifas the Kazi of 
Bagdad was the Chief Justice and under him' 
there were regional Kazis, all of whom were 
selected from the Faquih, the learned in the 
Law of Islam. Imam Abu Hanifa was offered 

104. Quoran : S. IV. 58. 

105. Guilianme : The Traditions of Islam : p. J65-66. 
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the office of the First Chief Justice of Bagdad 
■who preferred imprisonment to the acceptance 
of the post as he preferred to remain a Mujtahid 
than become the Kazi-ul-Kuzzat or Chief Justice 
of the State. His disciple Abu Yusuf accepted 
the post. The Provincial Judges held their 
appointments from Governors and the Chief 
Justice from the Khalifa himself. The Juegcs 
of the First Class had practically the same 
powers as at present enjoyed by the District 
Judges in Pakistan and India. He was the 
Guardian of the Orphans just as under the 
Guardians & Wards Act of India, as also for 
lunatics and minors. He was also the 
administrator-General of Trusts and Religious 
and pious foundations and in dccid.ng a certain 
class of cases. 100 . 

The practice varied somewhat under the 
Moghul Rule in India. As described by Sir 
Jadunath Sarkar "The Emperor, r.s the "Khali: 
of the Age," was theoretically the highest 
Judge and used to hold Courts of Justice and 
try select cases personally on Wednesdays. But 
the Court held by him was a tribunal of the 
highest appeal rather than a court of frist 
inrt-nce. The Quazi w.'s the Chief Judge in 
criminal suits and tried them according to 
Muslim Law. * * * * The supreme Q ia:i of 
the empire was called the Quazi-ul-Quazru 
102 bid PT 
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and also ‘The Quazi of the imperial* 
and he always accompanied the- Emper< 
Every city and even large villages had its. lo 
Quazi, who was appointed by *the Chi 
Quazi. 107 . The Chief Justice himself-, was 
course appointed by the Emperor as Khali 4 " 
of the Age. 

The Moghul administartion of Justice w 
almost akin in theory to the English syste 
in which the King was the Supreme Judge 
and the word “Court” implies the Court of 
the King which dispenses Justice. The King, 
from the Chief Judge, became gradually the 
Head of the Judiciary without any function, 
■’ all the Judicial functions being performed by his 
Chancellors. But the king on his own authority 
appointed the Chancellors and Chief Justices 
of England, which later on he did on the advice 
of his. ministres upto 17.01 A. D. The Judges 

in . England were appointed and dismissed 
at the pleasure of the King and therefore 
were necessarily, subservient to the interests 
of their < master. The Act of settlement of 
1701 finally , provided for the independence of 
the Judiciary by securing them proper salaries, 
and permanence of service, and abolished the 
practice of dismissing Judges for giving verdicts 
107. Sarkar : .Moghul Administration.- 
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adverse to the Crown, which had been so 
common under the Stuarts. Under the Act 
of 1701 thus the Judges in England became 
irremovable unless they were convicted of a 
criminal charge or both the Houses of Praliament 
submitted an address for their removal to the 
King. So long as they gave judgment according 
to law they were independent of fear from 
either the king or his people. 

During the later Caliphs, as welt as under 
the Moghuls the appointment and removal of 
Judges became the subject of the most corrupt 
influences. It is on record that Ibn-e-Khalidun, 
who was appointed the Justice at Cairo obtained 
six successive appointments and dismissals 
dependent upon his influence with the Sultan, 
the last dismissal occuring only a few months 
before his death in 807 A. H. As Sarkar says 
"the Quazi's department became a by-word 
and a reproach in Mughal times". 10 ". 

Article II S. 2. 2, of the constitution of the 
U. S. A. provides for the appointment of the 
Judges, along with ambassadors, consuls and 
ministers and other high officers of the state 
subject to the consent of the Senate and when 
the Senate is dominated by the Presidents 
party, the Prcs : dcnt practically becomes the 
133 M. A. Snn Ian KKjhdun. i !:0 J. N Slrltif hojKiil 
Administration 
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sole appointing authority. As Bryce has jus* 
remarked that “the place assigned to t 
Judiciary by the Constitution has turned o 
to be greater than the founders foresaw”. E 
interpreting the constitution they become th 
embodiment of the Spirit of freedom '‘the living 
voice of the people”. 100 . They arc always men 
of high character and integrity and have never 
let down the State. 

It is now practically an established Principle 
of Government that the Superior Judges should 
all be appointed by the Head of the State in 
constitution with the Cabinet or the Senate 
as the case may be from amongst the most 
* meritorious, learned, scholarly and experienced 
members of the legal luminaries of the country 
and they should hold office subject to good 
behaviour upto the age of retirement on a 
salary which can draw the men of the superior 
calibre. They should be immune from all fear 
or favour after their appointment and should 
be able to set the highest standard of judicial 
decisions. They should also be vested with 
complete control over the subordinate Judiciary 
which in British India was more a part of 
the Executive machinery of the State than of 
Judiciary proper. Pakistan, as a True Islamic 

109. Bryce; Modern Democracies, Voi, II, p, 91. 
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state would- have to cut 1 herself off completely 
from the old moorings of the British bureucratic 
system of administration which was more or 
less a system specially devised for ruling over 
a' foreign people than one of government of 
the people, by the people, for the benefit of 
the people. 


THE JUDICIARY 

The importance of the absolute independence 
of the Judiciary in every democratic modem 
state is vital, but in Federal state :t is all 
the more so. Montesquieu was the first great 
philosopher who preached the doctrine in his 
“Spirit of the Laws" which ever since 'has 
been one of the guiding principles of all 
constitution-markers of the world. “There is no 
liberty, again" said he “if the Judicial power 
is not separated from the legislative and executive 
if it is joined to the legislative power, the 
life and death of the citicens may be arbitrarily 
disposed of, for the j'udgc will be the legislator ; 
if it is joined to the Executive power, the 
judge may have force of an oppressor". 1 1 ®. 
The theory 'of Montesquieu, if a little impractical, 
so far as the absolute Separation of the Executive 
and the Legislature is concerned, is most 
110 Man’e^uieu . Ibid. 
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practical and desirable so far as the separat 
of Judiciary from the other two organs of ' 
government is’ concerned. The separation 
the Judiciary secures its independence, guarante 
purity of Justice, safeguards the liberty of t* 
citizens but in no way weakens the governmen 
but rather strengthens it, because Justice ccmcn‘ 
unity, discipline and fellow-feeling of man. 

Al-though wc have seen the Mnghul Adminis- 
tration in India failed to uphold the absolute 
impartiality and independence of the Judiciary, 
the rules framed for guidance of the Judiciary 
were absolutely free from any just reproch : 
“ Be just, be honest, be impartial. Hold 
trials in the presence of the parties and at 
the court-house and the seat of Government 
{ Mahakuma = Subdivisional Hd. Quarter). Do 
not accept presents from the people of the 
place where you serve, nor attened entertain- 
ments, given by any body and every body. 
Write your decrees, sale-deeds, mortgage-bond 
and other legal documents very carefully, so 
that learned men may not pick holes in them 
and bring you to shame.” 

“ Know poverty (faqr) to be your glory 
(fakhr)” 111 were the rules for the guidance 

III. Manual Of officers 'Duties; pp. 43-44, See Sarkar : 
Moghul Administration. 
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iof -the Judges -fill -over the great empire of 
rHidnsphan under -.the Grand .Moghuls, in the 
light of ithe unique teachings of the Quoran: 
“[And do, not cat up your property 
Amongst yourselves for vanity. 
iNor.Use it as bait for the Judges 
With intent-that ye may 
flat Jlp \vropgfully .and knowingly 
A little, of other people's property .” 1 * 

“And the firmament has He raised high 
And he has setup 
The balance of Justice 
In order that ye may not 
Transgress due balance." 11 ' 

Akbarthe Great Moghul, following the prin- 
ciples of the Quoran, said "If I were .guilty 
of an unjust act, I would rise in Judgment 
against myself . 111 The saying protraycd the 
1 feeling of the great emperor that nothing bat 
justice can be the foundation of the state 
and the stability of the state, the peace and 
progress of the state depends solely upon 
whether the subjects arc assured of impartial 
justice and whether the Judiciary is competent 
enough to discharge it. Tyranny raises its 
head when justice flics in the wildernes s. The 

112- Quoran * S. -Mi 183. 

113 Ibid : S IV. 7. 

115. Aln-e-AVb*ri- (BlocVmin) Vo? Ill p 337. 
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great French -Revolution, that great human 
-calamity that darkened the face : o’f Europe 
arose out of the denial of Justice to the 
•common man. As the author of 'the French 
Revolution records most truthfully the id’eas 
of the Revolution were mainly the product 
of miscarrage of Justice : — 

“Liberty and Equality are dreams: Justice is 
something which even the slave, even the 
prisoner at the bar, expects. To Frenchmen in 
’89 justice seemed the most important part 
of good Government. There is nothing about 
Which the capias are so unanimous as the Heed 
for judicial reform. When they speak, as they 
constantly do, of a single law for the whole, 
country under which abuses of ’ authority will 
be impossible, they are thinking chiefly of a 
civil and criminal code to put an end to the 
cruelties and injustice of the old courts. No 
educated Frenchmen was ignorant of. the 
Judicial scandals connected with the name of 
calas. Sirvan and La Barre, to which Voltaire 
had devoted fourteen of his most devastating 
pamphlets. Prizes had been offered for essays 
on judicial reform by respectable Academies 
and had been competed for by Robspierre and 
Marat. * * * * * Legal appointments were 
valued not for the- legitimate fees they carried 
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with them, but for the, opportunities they 
offered of illegitimate pickings and perquisites. 
In almost every case brought before the 
Courts it was necessary to bribe the Judges, 
and the verdict went to the client who bribed 
most. An agent of the East India .Company 
trying to extract trading concessions from a 
native potentate (in India) was in no worse 
position than a land-owner seeking to establish 
his title to property before the Paris 
Parlement.” 118 

In fact the entire idea behind a Written 
Constitution and democratic form of Govern- 
ment is to secure justice. Powers of all the 
organs of Government must be limited so • 
that there may not be injustice. All actions 
of the officers of the Government must be 
subjected to the constant and vigilant scrutiny 
of the Courts of law. so there may not be 
injustice. And the Courts must not be 
subjected to interference of rny outside forces 
to curb their indpendence to avoid injustice. 
That is why the Preamble to the constitution 
of the U. S. A. opened with the following 
words : "We the People of the United States, 
in order to form a mote perfect Union, 
Establish justice, insure . domestic tranquillity. 

115 Thomjcn : The french Revolution : p. 131-134. 
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provide for the common defence, promote 
the general welfare and secure the blessings 
of liberty to ourselves and- our posterity, do 
ordain and establish this constitution for the 
United States of America.” 

The three great Philosophers of the French 
Revolution, Voltaire, Rousseau and Montesquieu, 
all devoted their whole thought in quest of 
Justice, in the reaffirmation of .human rights. 
“Mankind having .lost its rights,” said Voltaire, 
and “M. De. Montesquieu has come to find 
them again.”^ 10 “Wbat occasion is their to 
discusS," ' exclaimed Gregoire in the Conven- 
.tion on September 21st, 1792, “when every one 
is of the same opinion ? Courts are the 
workshops of crime, the furnace of corruption. 
Since we are all equally impressed with these 
truths, what need of discussion ?” 117 “Nature;” 
“Reason," “Justice”- were the war-cry of the 
people, who had been denied justice for cen- 
turies, nay for a thousand years and the whole 
people of France bathed themselves and slaked 
their thirst in the blood of the. Revolution, 
as if in atonement for all the accumulated 
injustice and tyranny of centuries. 

These and similar ■ :ideas inevitably and 
naturally arise in delineating the contours of , the 

1 16, The Historians' History of the World, Vol. XII, p. J 15. 

1 17. Ibid ; p.282, 
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future Judiciary of Pakistan. The principles of 
Islam lay down emphaticaliy that : — 

(i) Judges must be above any influence of 
the Executive or the Legislature, their only 
guide being the Quoran and the Sunna and 
the subsequent Precedents established in Courts 
of Law as would appear from the advice of 
the Holy Prophet to Jabal. 

(ii) Judges must be above bribery and 

corruption. — Quoran S. II : 188. 

(iii) Judges must be spiritually fit and 
proper persons to qualify as such, must not 
be given to a show of wealth, so that "faqr" 
may be their “fakhr'\ 

(iv) Judges must be recruited from learned 
and experienced men, versed in that particular 
branch of law in which they would have to 
adjudicate, so that learned men may not 
pick holes their awards for clumsiness and 
incompetence. 

(v) The present relationship between the 
civil service and the Judiciary must he 
completely severed. The Magistracy which is 
nothing but a body of paid sen-ants 
and subordinates of ministers and other 
Executive Heads of the State should atoncc 
be divested of all judicial functions so that 
the same men may not continue to judge 
and enforce the law. The dispensing of civil 
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and » criminal justice must all be subordina' 
to the highest Judiciary alone whose member 
should inevitbly be appointed by the Head 
of the Federal State' subject to good behaviour, 
irremovable by any ordinary tribunal. 

(vi) Justice must be made available to the 
strongest as well as the lowliest of the low. 
The rightful criticism that “the state has left 
in the hands of the lawyer its responsibility 
for ^ 5 ensuring '-'that Justice shall not be a 
commodity available only to those who can 
afford to pay heavily. There is a public 
prosecutor, but no Public defender ’’. 118 If 
justice is not made available to every wronged 
man, the existence of Justice is immaterial. 
The present system of Pauper suits is hardly 
of any use to the people who respect this 
institution by ignoring it. One sympathetic 
writer said “The unfortunate litigant who is 
neither rich nor so poor as to qualify for 
aid as a poor person may risk everything 
when the machinary of the law is set in 
motion for or against him and many cases 
are settled, perhaps on terms unfair to the 
weaker party, which under a reformed system 

might be equitably tried out before the 
Courts .” 110 The state must therefore have 

1 18, Greaves : The British Constitution : p, 217. 

119, Political Quarterly, 1933, p,'162. ibid p/2!7-i8. 
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its own public 'prosecutors as well as public 
defenders so that no man. should 'go undefended 
before law. 

(vii) Law must not be expensive and 
delatory. The English Jurisprudence- laid down 
the dictum "delay defeats • equity." Bernier 
quotes a saying prevalent in India -during 
the Moghul administration that "speedy 
injustice is preferable to trady , justice" 
(Na-haqqi kutah bihtar az haqqi diraz ). 130 As 
Beriner confessed “protracted law-suits are, I 
admit, insupportable evils in any state end it 
is incumbent upon a sovereign to provide a 
remedy against them.” The Government of 
Pakistan would be well advised to review the 
entire system of Judcial administration prevalent 
at the present moment in Pakistan to make 
justice easily available, cheap, and speedy, to 
the common man. 

(viii) The Judiciary in Pakistan must be 
ultimately responsible for the protection of 
the Constitution, advising the Government 
on points referred to it for decision and final'y 
interpret the principles of the Quoran and 
Sunna. The liberty * of the people can be 
preserved, enlarged and developed only by a 
Judiciary jealously guarding the rights of -the 
120. Bernier : Travels In the hoghul Empire, p 226. 
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people from encroachment by any person 
group or any department of the Governme 
In the famous Msrbury-v-Madison case 
1803, Chief Justice Marshall of the Uni** 
States finally laid down that the Supre 
Court, under the constitution possessed th 
power to declaie the Federal Statutes voi 
when they conflict with the Fundamenta* 
Laws. The Federal Court of Pakistan must 
also possess similar powders to declare federal 
laws void when repugnant to the Rulings of 
the Quoran, the Sunna and the Fundamental 
Law r s of the Constitution of Pakistan. 

Two matters require the special attention of 
the framers of the Constitution. The first is 
to secure the separation of the Judiciary from 
the other branches of the - Government so as 
not to make Judiciary subservient to the 
whims of the Executive. Government properly 
so called is one of law , not of men said John 
Adams, and men must not be allowed to 
interfere with the course of social justice. 
In our days criminal justice is practically a 
handmaid -of- the Civil Service which is the 
right hand of the Executive. The Civil 
Service even successfully invaded the High 
Court Benches and seasoned civil servants 
would suddenly find themselves elevated to 
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the High Court to take their seats as legal 
luminaries of the day. Under the Government 
of India Act of 1935 a civil servant of only 
3 years standing as a puisne Judge was 
eligible to be the Chief Justice of the High 
Court. Thus with the Secretary of state for 
India as the head of the Civil Service, the 
above system completed his hegemony over 
the Viceroy, his legislature and the Judiciary 
to secure the administration of “British” 
Justice. The result was necessarily the most 
disastrous that could be imagined. The 
observations of two English Judges, Derbyshir 
C. J. and Lodge, J ( The present Chief Justice 
of Assam ) in Khan Saheb Hatemali-v-king . 
Emperor 131 as cited below would prove the 
nature of executive interference in judicial 
matters prevalent in our time, which if 
discovered once has remained undiscovered a 
thousand times. "For Government Departments 
to suggest to the District Magistrate by private 
letters what he and the trying Magistrate 
should do in cases under trial is altogether 
wrong and such attempted interference with 
the course of justice is inconsistent with the 
oaths of office which the Governor and the 
Ministers have taken, ( "to do right to all 
121. 13 Calcutta wc«V!/ Note* ; p, 571. 


170 



CONSTITUTIONAL LAWS OF PAKISTAN. 


manner of persons according to the laws and 
usages of India without fear or favour,”) does 
not take place. Further it is not consistent 
with the duties of Secretaries Government 
Departments who are officers subordinate to 
the Governor for the purpose of exercising 
the Executive Authority of the province to 
take part in such attempts. * * * I have 
come to the conclusion that an attempt 
was made to hold up this prosecution so 
that eventually it would .be dropped. Clearly 
the accused had moved in this matter and 
had friends with influence who caused the 
Government Department to send the above 
letters ?” It is therefore incumbent that in 
the constitution of Pakistan the Judiciary 
must be absolutely separated from the Civil 
Service, and the channels of interference with 
popular justice be completely closed so that there 
may not be one type of justice for the poor 
and another for the rich and influential 
landgraves and margraves who can afford to 
purchese influence at the Courts. 

The second matter of importance is that 
Judges must not be recruited from politicians 
who have been outspoken in their defence of 
particular political programmes. Such politician 
Judges would bring the political controversies 
in the streets to their seat of Judgment and 
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lower the bench in the Estimation o£ man. 
The conflict between the New Deal Legislation 
of President Roosevelt and the Supreme Court 
resulted in such appointments. As Lgski has 
put it ‘‘The Judge whose promotion is 
dependent upon the will of the executive, 
even more the Judge who may be look to a 
political career as a source of future distinction, 
neither of these is edequately protected in 
that independence of mind which is the pivot 
of his function. No less a person that Mr. 
Chief Justice Taft has told us that he 
appointed a predecessor to that eminent position 
at least partly because he approved of one 
of his decision.” 1 ** Thus appointment and 
promotion to the Bench if dependent upon 
political opinions or likings of the President 
and the Executive would spell disaster to the 
Judicial mechinery, if not in the short run, 
ae-lcsst in the long run. President Roosevelt 
appointed all Judges of the Supreme Court 
of America from the supporters of his New 
Deal' measures, as a sequel to his d< feat on 
the reorganization plan. '‘Senator Black, Stanley 
Read, Felix Frankfurter. William O. Doug'cs, 
Frank Murphy, Robert K. Jackson and Wiley 
llutlcgc. all’ Democrats of the New Deal 
*22 . UiJtl : liberty the Koiern State : p, if. 
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persuasion had been appointed by President; 
Roosevelt. Not without justification < was it 
said that President Roosevelt had lost/ the- 
battle but won the war .” 128 The ; proper 
course to be adopted by President Roosevelt 
would have been to amend the Constitution 
by changing the clauses which offended 
agaist the 'New Deal legislation and not by 
sending his partymen to the Supreme Court 
one after another, thus by influencing justice 
indirectly which he had no right to do 
directly, as suggested by Alfred M. Landon, 
the Republican Candidate. 

' THE MENACE OF ADMINISTRATIVE LAW. 

The last point with regard to the function 
of the Judiciary which requires the pointed 
attention of our legislators is about the 
rapid growth of the menace of the Administrative 
Law in Pakistan in recent times. The plethora 
of new regulations absolutely discretionary with 
administrative bodies in the matters of Income 
Tax, Sales Tax, Raw Jute taxation, electrical 
utilities etc. touchnig intimately the daily 
lives of millions of our poor businessmen, 
incapable of fighting the issues to the last at 


123. Beard : America! Government and politics : p, 228. 
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thtj huge cost -of money, timfe and energy arc 
eating into the vitals of the nation and sapping 
at the very root of the growth of business, 
trade and industry in the infant state of 
Pakistan. In most cases it is found that the 
law creating these administrative tribunals 
contain a most innocent clause to the effect 
"The decision of the body shall be final,” which, 
in effect perpetuates tyranny by inexperienced 
Junior Civil Service men who if honest decide 
cases with an eye to their own promotion, and 
if dishonest, with the sole aim of personal 
gratification. The administrative appellate 
authorities in the hurry of their multifarious 
executive functions take the decision of their 
subordinate officers as gospel truth and 
summarily dispose of the appeals without any 
regard to the merits of the case or the principles 
of law on the subject. In England and America 
these matters have already attracted a great 
deal of public attention and discussion and have 
to some extent been partially remedied, though 
much yet remains to be desired. Lord Hcwart, 
the Lord Chief Justice of England discussed 
this mjnacc ably in ln< "New Despotism,” 
which was adversely criticized by Laski. 

Of course, in England, where the spirit of Justice 


124 Par! iT*nt*ry Government In Enjlind P» 356-70 




CONSTITUTIONAL LAWS: OF PAKISTAN, 


has grown r fof a thousand years ' u.iiinterruptedly v 
there might not be much cause for ipanic over 
the growth -of administrative law 'but a 
person with post-war experience in India and 
Pakistan would like agree more with Lord 
Hewert and his school than with Prof. Laski. 
In America also these apprehensions have' been 
widely felt and as pointed out by Prof. Beard 
‘‘Recently there -has grown up a demand for 
freedom of appeal to -the regular courts 
against the -decisions of administrative agencies 
which have regulatory or semi-judicial powers. 
The Supreme Court has .shown some sympathy 
with the idea.” 125 . Munro has on the .other 
• hand drawn our attention to the position that 
“One -should remember that there is nothing 
dangerous about a -government of men so long 
as it -is a government of men controlled by law. 
So long as the administrative -authorities are 
required to keep within the boundaries set for 
them by legislative enactment, the danger of- 
bureaucratic autocracy is small.” 12 - 6 . But. that 
is merely -begging the question. Who is to 
determine whether the poor man suddenly 
assessed a tax of Rs, 789/- by an .Administrative; 
Tribunal has been assessed -rightly within the 
boundaries set by law, unless he ; can ;come to 

125. Beard: ibid: pp. 245-46. 

126. Munro-: Ibid: p.527. 
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the ordinary Civil Court without much loss 
of -time and money. And a delatory -and 
circuitous route which may give him the 
questionable right of appeal to a final court 
of law is as good as non-existent for him 
if he is to spend double the amount to get 
a possible redress. Those lawyers who have 
got the experience of the proceedings of 
the Administrative Courts of Pakistan in the 
post-war period would amply bear with the 
critics of the menace of Administrative law. 
For example, under the recent Compulsory 
levy of Foodgrains Order in Eastern Pakistan, 
the assessing Officers' final list prepared and 
finally published by him, possibly and most 
probably without having any idea of the locality 
and the true position of the parties, were 
final, subject to a possible revision by Controllers 
of Procurement on the ground of hardship. 
While there was no further appeal to the 
ordinary courts against the decision of these 
bodies, and ever no records of such decisions, 
the failure to comply with the orders of those 
tribunals were appealable to the orJinary 
appellate criminal court or the Sessions Court, 
who invariably dismissed the appeals summarily 
on the ground that the decision of the appellate 
authority from the original authority was final 
and hence its violation to he invariably attended 
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Civil Court to the disgrace and if necessary- 
dismissal of such officers for decisions which 
have no legal basis. Eternal vigilance is the 
price which we pay for our liberty and the 
vigil, the lifelong and arduous vigil can hardly 
be kept by the individual over the tyranny of 
the executive without the support of the 
powerful hands of the ordinary courts of law 
of the land, and thus successfully fight the 
rising menace of administrative law which 
is likely to grow more with the cver-incieasing 
complexity of the machinery of the state in 
our times. 


REMOVALS FROM OFFICE. 

Removal of officers from office for certain 
gross offences and other serious charges is one 
of the fundamental rights in every democratic 
Government. We have already quoted the 
inaugural speech of Hnrarat Abubakar the first 
Khalifa of Islam which clearly laid down the 
principle once for all that even if the Khalifa 
himself would be guilty of any gross breach 
of the trust reposed in him. he would be 
liable to removal at once. "Obey me only so 
far I obey God and His apostle. If 1 go beyond 
these bounds. I have no authority over you". 
This clear and bold enunciation of the principle 
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of Removal of the Chief Executive of the 
State thirteen hundred years ago has in practice 
been accepted by all democratic governments 
in modern times. Even in -Royalist England 
where the king can do no wrong and the king 
cannot be legally removed, the extra-constitu- 
tional device of abdication of the King was 
enforced in the ease of Edward VIII. who 
offended against the moral sense of the English 
people. The President of the United States is 
liable to be impeached before the Senate for 
any such charge and if the charge is brought 
home he is liable to be removed. President 
Andrew Johnson was impeached but he was 
not convicted, escaping by one vote, and in 
the next election lie did not stand for 
Presidentship. However much disagreeable may 
the procedure be that is the only way of 
getting rid of the President, the Federal 
Judges who hold Office during good behaviour 
and cabinet members whom the President wants 
to retain and the institution of impeachment 
has not been abused in America. The Islamic 
principle as laid down by the first Khalifa is 
plainly in support of the. principle of impeach- 
ment because unless a proper charge is brought 
before a proper tribunal and estabislied 
to the hilt, not by a bare majority but by 
at least two-thirds majority, to indicate clearly 
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the mind of the nation, any such removal.wopld 
not be proper and 'dignified. 

We’ have seen that in the interest of 
efficient adminstration in a modern democratic 
country absolute separation of powers is not 
only impossible but also undesirable, “Save 
in the realm of pure theory.’' 1 ” The growth 
of public opinion in modem times has of 
course a tendency to check all the departments 
of administration in wantonly sacrificing 
public utility to private gain or whimsical 
discharge of public duty. All enlightened 
people would readily agree with Lord Bryce 
that “there is no better test of the excellence 
of a popular Government than the strength 
of public opinion as a rulling power ." 1119 
But as regards the Finding of Bryce on the 
quality of Public opinion in America, vi=., 
"In the United States, though votings are 
more frequently than in any other country, 
yet Public Opinion is, more fully than 
elsewhere, the rulling power,’’ the unhappy 
legislators of Pakistan would sigh with regret 
that they could hold the same view with 
regard to the nature and quality of Public 
Opinion in Pakistan or in any of the present 

137. DeinJ: Ibid: p 13, 

123. Bryce ; Modern Democr»:k*. vd. H. 121. 
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day Muslim states of the world. The Public 
is generally a hydra-headed monster and unless 
it is as a whole tamed, moralised and 
spiritualised to a considerably high standard 
public opinion would neither be public nor 
opinion worth a penny. John Stuart Mill, 
the most celebrated protagonist of government 
by Public Opinion, pointed out long ago 
that “The public at large remain without 
information and without interest on all the 
greater matters of practice ; or, if they have 
any knowledge of them, it is but a dilettante 
knowledge, like that which people have of the 
mechanical arts who have never handled a 
tool. Nor is it only in their intelligence 
that they suffer. Their moral capacities arc 
equally stunted.” 1 29 Wlvat was true in England 
in Mill’s time is more true to-day in our 
country. Bryce himself has admitted the 
tendency of public opinion to be bom away 
by a sudden gust of excitement at the advent 
of every new-fangled proposition if it has 
sufficiant money and propaganda behind it 
and to silence all voices of opposition it 
dose not like to hear. Given a popular 
demagogue with a good training in the art 
of persuasion, a powerful purse and the 
over-powerful support of vested interests 

129. Mill : Representative Government ; [Oxford] p, IBS, 
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Arabs 1 to maintain the most democratic 
principles of Islamic polity immune for long 
from -the onslaught 1 of 'the tyranny of despots 
which overwhelmed the Islamic world. 1 In' 
England the democratic tradition took a 
thousand years to gradually give rise 'to some 
sort of Stable public opinion which even 
to-day is a weak amorphous mass of sentiments 
although highly' developed. Its junior 'branch 
took- deep roots in America .which was nourished 
for 200 “years by its isolation and geographical 
position fed by streams of enlightened 
principles of European thought -undisturbed 
by-thc vicious influences of feudalism, religious 
intolerance and power politics of the ancient 
world. So long as the public opinion of 
Pakistan is not developed by continuous 
freedom -of thought and discussion, fed by 
mass education of a wholesome type and 
seasoned with the moral and spiritual awakening 
of a considerable number of years, the checks 
and balances of -the constitution and the 
rigorous discipline of the Quoranic ideals, 
would be anxiously embraced by the people 
of Pakistan for ithc safeguard of their rights 
and liberties from encroachment at the hands 
of tyranny of men, groups and institution of 
powerful •nature. 
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Another^, innovation ' for the growth - and 
development , ; pf ^democracy. in. Pakistan of the 
truly, Islamic- type, may be introduced , by the 
establishment from time to . time ; of-' international 
Tribunals , to decide intricate questions,/; of 
epoch-making,, importance. The;- Radcliffe 
Tribunal-; and - the, Bagge Tribunal pf , our 
times, the one demarcating the' territories v of 
P ( akisfan , and India and , the other, elucidating 
the Radpliffe Award; may be successfully- 
treated as, precedents in future in' settling 
major pointy of • C onsti tutional .Law, International 
Law and Quoranic Law. -In- case of. inter- 
pretation . of • Quoranic Laws, which would.be 
of imrnense benefit not only , to Pakistan; but 
India, ; Indonesia and- other Muslim, Sta-tes of 
fiddle; East * generally a Special Tribunal of 
Seven Judges, four from -.the Federal Court 
of Pakistan and other, three from Turkey, 
Egypt and Arabia or other Islamic , states 
wopld- command not only. - the, confidence „io£ 
all the highest centres of learning and culture 
of Islamic ■ - Jur.iprudence and - would make an 
effective contribution to. the realization , of , a 
new type of Pan-Islamic Federation which 
has been the ideal, of lyluslim savants in every 

.age. -The decisions of these bodies .would 

* * ** j * •* * > ; 

gradually cement .the long standing, differences 
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jh-TsIa’m' and Would 4>rirtjpi'tll'j'nb'raiflsb.<5f:‘ > all 
Islamic "countries'^ tegi:th'er T -*5n - t -tHe”- II !ield''''oE' 
fdligion, ^sociology} 1 a w ,Y tco rib ffi i c s' 3 * fi rid “ip oli tTcs 
ihat -wOtlld ugiyesan'frCSba'fillip'fliJ a'neNv : \vbr!d 
oUtlook 0 kjfufpro'gressittfe 1 'lidturc 'flndd' fWOul’J 
ffansfarin tKb'Ttagnant’pb'Bld’Bf Islah5ic! theology; 
ethics , 'dnd !;f la'tv>"nntci 1 3'^ iUightjknetrd5fa ,| dth3' 
waters "tof -which' '-’would' “qlichcil ?H8 tli irst'- 1 - of 
friariy D 'S’ ; ; futnrb' J bivulihatioh'.b'irriitpt-qUtst' > f of 
better : s\hterr.s r of life 1 wliith findmjfi^rio^other 
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lo ! ‘ become' 'many-sided 1 ? There is‘ rtolKiug.’ 1 in 
Muhammad's’ 1 teaching which'” prevents tbit. 



c 61CsTfrB¥r6MAl '-tAwS : <df Pakistan. 


* * Why should not the greSl'^sunni churfch 
shake off the old trammel^'^' and '' 7 rfse- to - a 
new life ?” 181 The adoption by ft'kdstin - ‘ of 
Islamic^ International tribunals' w 6 \ild--'be” an 
effective 1 0 step ;j ?dwftds,' J< aD r Sw 6 'nri^ this question. 
Even if there be disagreement . 1 between N the 
Pakr'staPi'^aMu forergnio Judges -'~on points, of 
material importance 1 ihntheai elucidation Of n the 
Principles Islamic Jurisprudence and-'-Sociology- 
then ^the srivritteho’ minutes^ oi vthese; 
master' tends arof ithes times; would VK thro w- 
his t reu on Y ev er y/ j m atfer i touch e’d r by {them D and 
educate ' ^the' 1 ! -public jarnind o t to take-, wider and 
grander/. ivi e^o offo (things Chichi has.-^n°-n long 
beenr devied'- toi oikr ■ forefathers . w 0 . 7 ? o d o: D 

rj r 0 n’ 1 ^ other 1 r "pdiritk SihiiMrly - of w International 
Law V/ or^ nlaf t'drs of * 1 economic n Importance u to 
the f ' worid /J ^ rr Trfeuna'P n of "se^en dddges^dfoxiiL 
tecriiitfed or lfom 2 . the f Pdkist^n Federal 31 Court 
£rM three 1 from Bft’tian/ America;-' Ffance 1 iand 
thd 1 Iike OD would r! Hnh r g ' ° thd 1J 'wisdom Mif-m ■' the 
worfcf °fioirl 8 td' Pakistan r 'irf Tn such* " v mattdrs of 
'International r ' impoittdhcd 0 h'h ! d' ij Would' n bring 
aboit a 3 i fus T ioh ? of ' r tHe r : best te r the )n 'E£st n and 
Wesfc, no Tlib" (^xidfan °repeafeclly ^msserts the 
iinify 0 ^ ( the” EasFk'Ed u th K e "West’ uhde^'the 
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“He is the Lord — 

0£ the two Easts 

And Lord’ ,■ m 

Of-the two Wests-: 

Then' which of ,the favours of yout Lord_- 

WiMyedeny . 

In the creation, of- -the Universe,'- God 
created not' the East 'and the West: without 
purpose, 1 ' 5 * not without' just- ends and-thc 
history of evolution of civilization .convinces 
us that the progress' of the world ljes in 
thfc unique synthesis- of -the two, systems of 
the East and, the West: Arabia consumed 
the 1 sumtotal’ of > the wisdom- , of Egypt and 
Greece to bestow in return- a: better conception 
Of human: 'Civilization to less civilized Europe 
during i the contact of the Crusades, which 
flared up the Renaissance and, the Reformation 
in. .the West, the mother of , the present 
Anglo-American civilization.. The, civilization 
of the West -is thus nothing but a , counterpart 
of the. civilization of the East, and both arc 
ordained by divine ordinance, for the benefit 
nf mankind. • The artificial severance of, all 
tics between the two would not only be 
suicidal to further development and progress, 
but .would also give rise to mutual jealousy 
I3J. Qjen* : S. IV. 17-1!. 

133. Qu-Jiwi : S. XLVI , 3 
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and riyalry of the two systems. The constant 
intellectual contact of these two civilizations 
throgh these International Tribunals would 
help humanity to realise the unity of mankind 
and interdependence of civilizations and 
cultures^ without a just appreciation of the 
spirit of which would spell disaster and ruin 
to the present state of things, fast approaching 
the. brinks of the precipice from which many 
civilizations have fallen headlong into disgrace 

i 

and oblivion. 

Great minds are already thinking of this 
rapprochement between the East and West. 
“Missionaries have begun to realize that in the 
East and even in Africa, they are confronted 
with great and ancient civilizations with their 
own right to existence and a profundity that 
plumbs the very sources of life. Their task 
can no longer be conceived as to replace 
native by European culture, * * * but only to 

bring about a synthesis of the two civilizations, 
to preserve what is precious and fruitful. The 
East has become the school master of the West, 
has widened the missionariens’ field of vision 
and forced them into serious self-examina- 
tion ,” 134 says the modern sociologists of 
Europe, and Pakistan is well situated and 

134. Hans Kohu : Nationalism and Imperialism in the Hither East : p. 267. 
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favourably placed at the junction of practically 
four continents of Ideas, to act as the bridge 
between them all and assimilate the best of 
all systems in her body politic and render 
her culture pervious to the noblest heritages of 
all times through the machinery of such 
Intematioal Tribunals. The Statesman of 
Pakistan would do well not to deny the 
favours of our Lord bestowed on the West 
but to invite the same to mingle with the 
favours bestowed on the East and_ grow in 
honour and wisdom from generation to 
generation. 
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CHAPTER IV. 

LOCAL GOVERNMENT AND SEPARATION 

OF POWERS, 

“A slave under the dominion of another ; 
He has no power of any sort ; 

And a man 

On whom we have bestowed 
Goodly favours from ourselves, 

And»he spends there of ( freely ) 

Privately and publicly r 
Are the two equal ?” 

Quoran : S. XVI : 75. 

As Montesquieu the great Frenchman 
formulated in 1729 the doctrine of Separation 
of Powers, it was left to Tocqueville another 
Frenchman, who was born hundred years later, 
to stress adequately the importance of local 
governments. In 1834 Tocqueville went to the 
United States of America to study the democratic 
institutions there and as a result of his studies 
came to the conclusion that “ Local institutions 
constitute the strength of free nations The idea 
of the supreme importance of local government 
in a democratic country, to make it truly 
democratic was further developed, this time, 
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by a German political philosopher, Rudolf Gneist 
who like Montesquieu bases' his studies on the 
English Constitutional system but arrived at 
entirely different conclusions from Montesquieu. 
The main difference between two great students 
of English politics was that Montesquieu wanted 
to banish tyranny from the state by dividing 
the sovereignty of the state into three organs 
so that each organ checked and balanced the 
other and pictured England as that ideal country 
where the liberty of the people always remained 
unaffected by the whims of despostic executive, 
oligarchic legislatures or capricious Judiciary 
because of this ideal separation of Powers. 
Once these powers were seperated there remained 
nothing left, in Montesquieu's conception, than 
unruffled happiness of mankind. “How England 
was administered neither Montesquieu nor his 
English admirers troubled to inquire. They took 
it for granted that in some way or o her England 
was administered, probably in the same way 
as any other country," 1,3 which was not 
a very important matter in the eyes of political 
science. 

Gneist writing in 18-18. a few years after Do 
Tocqucvillc. propounded a completely different 
series of causes for the steady progress of the 
135. El * H*!t»y : l*> A of Mj-o ?-* 1 Prot'cii ; p, IS 
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English people. ' When statesmen in England 
were taking pride in their own liberal constitu- 
tion as idealized by Montesquieu, ' ’ which 
according to' them saved England from, the 
repeated revolutionary surges of the -rest * of 
Europe, Gneist opposed the entire theory . of 
Montesquieu and came forward with- the picture 
of the British system of ideal local Government 
which for a thousand years had developed the 
constitutional instincts of the .English pepole and 
made possible the administration of the country 
-in such a way that liberty of the people became 
not merely "the liberty to be governed '-by a 
parliament of their own choice but, also the 
» libery to administer themselves, the laws passed 
by their representatives. It was in essence a 
decentralized form of administration, as opposed 
to a highly centralized form of administration 
introduced by Napoleon, a system :of. highly 
centralized hierarchy of salaried officials appointed 
from the centre of power. 

The name 'of Gneist deserves a higher place 
in the' political literature of the world than has 
hitherto been accorded to him and has 
subsequently been elaborately ■ discussed and 
modified by Sydney and Beatrice Webb in recent 
times. The gist of the theory of Gneist, as given 
by Helvie, is as follows : “The principle of the 
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separation of powers made 'for conflict and 
disruption ; if it had really been the underlying 
'principle' of English institutions, England would 
have been riper than any -other nation for 
civil and social war. But- let us look, said 
Gneist, beneath the superficialities of the centra! 
■structure • of political government to the -realities 
‘of local administration ; it as here that the .basis 
and ■ the true originality of English institutions 
had to ‘be found. England -was governed and 
•administered from -top to bottom, by her gentry, 
•that is, .by the -class of wealthy and .leisured 
•landowners, unpaid as members of -the House 
•of Lords, ‘unpaid as members of the House of 
'Commons, unpaid as justices of the Peace ir. 
the 'countries. This was not an aristocracy of 
blood : land was freely transferable inEngland. 
'Nor 1 was - it a privileged aristocracy, as it would 
have been, for cxamplcrif the English landowners 
•had been i crcmptcd - from > taxation : but in fact 
more than half the . local taxes Twere 1 home by 
■ the land. It was not even an aristocracy endowed 
■with the power of, ruling the country by the 
mere fact of owning' land : the Justices of the 
Peace were appointed by tbe King, .on the 
-recommendation of the Lord Lieutenant of the 
• Country, - ns a select minority - of their class. 
They were, according to Gneist. chosen 
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irrespective of ; party ; ! the -principle 1 of 5 party 
government did not extend to tlie : sphere of 
local- government. They were endowed both'with 
<’ judicial : ; and executive powers, the principle ; of 
the separation of powers did not apply here. Thus 
all the apparent ’ divisions of the Englisli 
.constitution were 1 1 merged at bottom into a deep 
unity of what was 'already beginning to T Be 
called, when Gneist 1 wrote, ' by - the name of 
‘self-government’.' -'Administration of Idealities 
'by unpaid office, '-'belonging to the upper ■ arid 
middle classes 'according to the laws’ - of the 
country; through docal taxation, such whs GneisPs 
definition of it; and so defined, it "was 
according to Gneist, the ‘Glowing centre’ of the 
■ Constitution. -The thousand-year-old 'constitution 
- of the country was the real 'safeguard' which 
prevented in 1 ^ England ! the conflicts between 
parties ! from ’ degenerating into a war between 
classes: 1 ' 36 , ' ' •' •’ 

From very early times, the countries and towns 

. -:r'. I . r- ■ v r 

.were, the only units ' of local . government "in 

- v * •* ‘ «•* • * "• f r \ s'. ♦ ! ‘ , ^ ’ ' • f* 

England. The countries were divided into 
several parishes.' The J ' countries were the vital 
centres of local government in England. The 
Justice of the' 'Peace whs the edrner-stone ; of 
local self-government.. ins-England,- “combinding 

136. Elie Halevy : Ibid ; pp. 16-17. ’ 
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in their official character almost every judicial 
and administrative power not exercised from 
London. The Justices of the Peace were local 
gentlemen who were appointed in the King 
name but were really popular representatives 
chosen by the Lord Lieutenant with the 
concurrence of the opinion of the leading 
gentlemen of the shire.” As Trcvclyam says, 
it "was a move away from inherited feudal 
jurisdictions. It was also a reversal of the 
movement towards bureaucratic royal centralisa- 
tion ; it recognised and used local connections 
and influence for the Icing’s purposes, a 
compromise significant of the future development 
of English society as distinct from that of 
other Iands’' ,,, . "Nominally State-officials, the 
J. P. S. really represented local territorial power. 
In the Eighteenth century, the Justices of peace 
might rather have been said to control the 
Central Government through the grand national 
Quarter sessions of Parliament, than to be under 
any central control themselves. No local 
authority had then to consider ’White Hall’."'” 

The power and functions of the justice of 
the Peace comprised of the following subjects. 
They were the Judges in Petty and Quarter 
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Sessions, .they were in chrge of roads,, bridges, 
prisons, work-houses, public houses etc. They 
levied .the local taxes and rates. All sorts. of 
country affairs were under their control . As 
great difficulties were experienced in .the 
patriarchal rule of the Justices of the .Peace, 
great refoms were made in English Local 
Government by the Municipal reform Act of 
1835 and Local Government Act of 1888. 

The Local Government Act for the first 
time in , English. .history established elected 
County , Councils as the administrative machinery 
of the rural areas, and a few years later 
elective Urban and Rural District Councils. 
The London County Council and the London 
School Board which came into existence at 
this time sprang into vigorous life and 
introduced -new schemes of social welfere, 
hitherto unknown to the public. The, Central 
Government came into the picture only with 
grants-in-aid . to support the efforts of the 
local authorities. 

It would thus ' be seen that the system 
before the recent reforms of 1888, which 
excited so much of -the admiration of 
Gneist, was the system of administering England 
through these unpaid local gentlemen called 
Justices of the Peace for whom the recent 
reforms have substituted the elective County ' 
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Councils, in other words by the substitution 
of one by the many, but the principle remains 
the same that the administration of England 
must be made by local representatives of the 
best type, only the method of appointment 
having been changed. 

The main drawback of the system of the 
Justice of the Peace was that although the 
Justice was more or less a popular man, 
chosen for his time and affluence, all the 
powers of the Shire were centralized in this 
one man who was verily styled as "the 
state's man of all work." As Maitland 

jocosely said “A Justice must have something 
to do with ‘Railroads, Rape, Rates, Recog- 
nizances, Records and Rcccntion, Grounds ; 
with Perjury, Petroleum, Piracy, and Play 
houses' ; with Disorderly Houses, Dissenters, 
Dogs and Drainage'." 1 ” Bui with all this 
centralization of powers, as opposed to separation 
of powers in one hand, the Justice of the 
Peace acquitted himself well in the history 
of British Legal and extra-legal institutions 
with so much success as to excite envy of 
nil foreign critics in tilts critical age. As 
Woodrow Wilson remarked "Amidst all the 
extensions of the franchise, all the remaking 
of representative institutions which this 
t Vi tU- J t JvttK« Peine. p t * 
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century has witnessed in England, the Justiceship 
of the Peace remained all the while practically 
untouched, because on all hands greatly respected 
until the evident need to introduce system 
into local government, and the apparent 
desirability of systematizing it in accordance 
with the whole policy of recent reforms in 
England by extending the principle of popular 
representation by election to County Govern- 
ment .” 140 As Trevelyan says, “In the middle years 
of the Century, fielding, Smollet and other 
observers of the injustices of life, litterly satirized 
the irresponsible power of the J. Ps. and its 
frequent misuse in acts of tyranny and 
favouritism. There was a corrupt type of 
J. P. known as ‘trading justices,” men of a 
lower order of society who got themselves 
made magistrates in order to turn their position 
to financial profit. But generally speaking, 
the Justices who did most of the work in 
rural districts were substantial squires, too 
rich to be corrupt or mean, proud to do 
hard public work for no pay, anxious to 
stand well with their neighbours, but often 
ignorant and prejudiced without meaning to 
be unjust, and far too much a lay? unto 
themselves ," 141 

140. W. Wilson: Ibid p. 407-408, 

141. Trevelyan: English Social History ; P.353. 


199 



THOUGHTS 'ON-iric.,- 


oi U 


1C,. , 


•If .then, there was so much centralisation, 
so much accumulation of .power in one .hand 
in the adtnininstration of England, if the 
whole local administration, of the Shire .was 
concentrated into the hands of one rich man 
to the exclusion ,of all others, completely 
defeating the theory of Montesquieu on the 
ideal separation of powers, how could Rudolph 
Gneist come to admire the system, to extol 
the system as the bulwark of English liberty 
against the despotism and tyranny of princes 
and parliaments ? The answer is not far to 
seek. However much .power might have been 
ccntralircd in one hand, that one hand was 
a popular man of wealth and leisure, who 
lived in the country amidst his kith and 
kin, tenantry and friends, rich and poor and 
upon whose good opinion his ultimate authority 
and duration of power depended. Although 
the king appointed him and the : Lord 
Lieutenant selected him, the selection essentially 
rested on the good opinion in which he 
was held by others including other Justices 
of the Peace and necessarily the utrosanctity 
of his office was explained by tbc back 
ground of rocial welfare. Although in 
comparison with modern institutions or those 
of ancient Greece, the office of the Justice 
of the Peace was .a retrograde artifice of 
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local government, it was by far the best, and 
most progressive one in comparison with 
other systems of local government prevalent 
in contemporary Europe. The parallel 
institution in l 7 ranee was the office of the 
Intendant, the most hateful office that mas 
destroyed at the advent of the French 
Revolution, because it. could not be made 
progressive with the spirit of the times. The 
entire local administration was a completely 
centralized thing, a "system whose central 
figure was the Intendant, a direct appointee 
and agent of the king and absolute ruler 
within the province ; and whose lesser figures 
were the sub-delegates of the Intendent, 
rulers in every district and commune. The 
rule of these agents of the Crown almost 
totally extinguished the separate privileges of 
the magistrates of the towns and of the 
other units of local government. In many 
places, it is true, the people were suffered 
still to elect their own magistrates ; but the 
usurping activities of the Intendant and his 
subordinates speedily left elected magistrates 
with nothing to do. In other cases elections 
ceased ; the Crown sold the local offices as 
life estates to any one who would buy them 
for each. * * * The Comptroller-General, acting 
through the Intendants and their sub-delegates 
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and through the royal tribunals managed 
France. Interference in local affairs, made 
progressively more and more systematic, more 
and more minute and inquisitne resulted, 
ofeourse, m the complete strangulation of local 
government. All vitality ran to the \ ems of 
the central organism, and except for the 
lingering and treasured privileges of the pays 
d'etats, and for here and there a persistent 
form of town life, France lay in the pigeon- 
holes of a bureau.” 

"The result was confusion, committees, the 
Terror and Napoleon." 1 '*’ 

The above picture from the pen of 
Woodrow Wilson would vividly represent 
the way France was administered. To the 
Kings it mattered little who administered the 
country so long as it was done in their 
name and brought money into the exchequer. 
To the ministers also it mattered little to 
long as they were ministers and so long thry 
controlled the tax-farmers The people or 
their representatives were nowhere in the 
picture except to replenish the royal exchequer, 
whenever called upon to do so; and the 
administration of the laws, if there were 
laws at all except the right of the rich to 
grind the poor, were left absolutely rt tl r 

' 1*1 XV v. 1^, I r? 311.13 
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hands of the King’s Intendants who, in the 
language of the historian of the French 
Revolution, “was the Icing's school-master, 
who made loyalty unpopular by enforcing it 
and duty distasteful by putting it into the 
carriculum. The intendances represented an 
imposed and artificial attempt to unify the 
provinces, not as co-operative members of a 
nation, but as contributory estates of the 
Crown. The Municipalities were strongholds 
of middle-class monopoly. Even the dioceses 
were associated with a rich and aristocratic 
episcopate .” 1 ' 13 

The contrast between the English and 
French pictures are now complete. While in 
England the administration was running through 
the smooth channels of popular co-operation, 
in France things were managed in the reverse 
way so that administration became coercive 
and not co-operative. The accumulated 
cobwebs of despotism, tyranny and coercion 
were swept away by the terrible devastations 
of the Revolution for a time and the whole 
fabric of the so-much centralized administration 
went into pieces. But the system introduced 
by Napoleon meant nothing but a back to 
the old system except only in name. In the 
place of Intendance, the institutions of 

143. Thomson ; The French Revolution, p. 130. 
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Prefectures and sub-prefectures were substituted. 
All the ideas of equality, fatemity and liberty 
were helpless to establish a popular 
administration. “The Napoleonic system, and 
two wars of life or death, led to an 
over-ccntralitation not unlike that from which 
France was delivered in 17S9. She may need 
to be delivered again."’** 

What was the reason of this colossal 
failure of France, inspite of the terrible 
sacrifices of the French Revolution ? The 
reason is obvious. It was a complete distrust 
of the people, lack of understanding between 
the common man and the government, the 
want of confidence of the government, 
wether monarchic or republican to put their 
safety in the hands of popular org'ns of 
local government, in one word the suspicion 
of local self-government and the principles 
wifted by the winds of the Revolution had 
to seek shelter in other lands without 
benefiting the mother country. As Rryce 
quoting n French Author on the subject has 
put it "all who have ruled France since the 
Directory which Napoleon over-threw in 
1799 have hid to feet rn insurrection which 
might change the form of government, whether 
thrt form was a Monarchy or a Repu blic. 

“To fTTi-wn: I' !■ e III 
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Self-Preservation is. the; first law- of life. 
Whatever happens, the. Monarchy, or. the 
Empire or the Republic ( as the case may be.) 
must be. preserved. All the means needed 
for that Supreme end mps.t be used. The 
control of the whole, administration of. the. 
country from the centre is such a means. 
It gives us the police as, well as the . army. 
It enables us to fill the local, posts with our 
friends, safe men who will serve us. at a., 
pinch. It. prevents, local bodies, which might 
be, at a J given moment disaffected from 
becoming local centres of open resistance or 
secret conspiracy. If sue i bodies commanded. 
a large funds, or controlled the police or were 
in any. way. strong, and. conspicuous, enough 
to, influence the masses of the people, they 
might, be a danger. We must- not give them 
the; oppertunity 1 * 4 A 

As : in Parliamentary, government, ,30 in .. the 
sphere pi- local, government the history, of 
France is written in., words of - dismal failure. 
As,:' Bryce -said , the French people, ‘care . much 
more for being governed; well than for 
Governing themselyes’. which has, resulted ,, in 
a series of constitutions . one. after the, other 

* ‘ ~ t »’•* • • * » •* *•-, , — - * 1 .. • r -> .* 1 - r i - - , , . s 

and centuries; of, misrule,- or- hardly any., rule 
at all; Shepherded- by, ^ government whose 
ayerage.life.. is , hardly more . than a; month, 
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who scarcely step in the T rcausury benches 
and begin the study of the problems before 
the Country before they .ire out of it again, 
and this system of short-lived government 
at the ■ centre practically gives the cartc-blanclic 
to the local authorities, who devoid of 
central supervision as well as popular control 
carry on the administration in a fashionably 
luxurious way of their own which found 
the Maginot lines sleeping while Hitler and 
his hoards had already crossed the frontier 
and found their rivals napping. 

Such were the weighty reasons which 
impelled De Tocquevillc to take up the study 
of democratic institutions of America. The 
profundity of his studies and the acuteness 
of his observations have been admitted on 
all hands. As Montesquieu had focussed the 
attention of the world on the English 
Constitutional principles, Tocquevillc did the 
same on the American Constitution, His 
first volume of Democracy in America 
appeared in 1S35 and all political thinkers 
took serious note of it. As Tocquevillc 
described it the Am tican system was 
characterised by two principles, via., "first 
the extreme decentralization of administration 
and second the exalted political function of 
the Judiciary in its power to pass upon the 
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constitutionality of legislative and executive 
acts .” 145 The success o:’ democracy, according 
to him lies in the management of local 
affairs by local institutions. “Self-government 
in the towns and countries is the Primary 
manifestation of the democratic spirit that is 
essential to the whole system. Where it 
.prevails there is no opportunity for the 
development of the oppression that is likely 
to accompany a wide-reaching authority in 
the central administration .” 146 

England accepted the theory of Local 
Self-Government as formulated by Tocqueville 
gracually and substituted elaborate organs of 
local government in the place of the system 
of Justices of the Peace which in the 
nineteenth century had already served its 
purpose ' and became antiquated. The later 
Victorians had already begun to see visions 
of a better and brighter forms of civic 
organization. Jeremy Bentham was working 
out his Constitutional Code to - formulate 1 a 

new plan for the" recognization of the local 

*■ » « 

Government on an elaborate basis, and advocated 
a system of local’ institutions so as to * be 

145. Dunning : Political Theories from Roussean to Spencer, 
p. 274. 

146, Ibid ; p. 275, ‘ 
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conducive to the greatest happiness to the 
greatest number. 

Men hkc Ruskit. and sVilliam Mortis had 
already taken up the cue and renewed the. 
battle of Bentham in diverse ways. Morris 
wrote in his Prologue to the Earthly Paradise : 
Forget sis counties overhung with smoke. 
Forget the snorting steam and piston stroke. 
Forget the spreading of the hideous town ; 
Think rather of the pack-hoisc on the down. 
And dream of London, small, white and clean. 
The clear Thames bordered by its gardens greet 
and the desire of reform gradually spread 
everywhere. In 1833, the Government 
appointed a Royal Commission not of old 
and gnaalcd statesmen and ciders, but one 
of young lawyers to tour all over the country 
and suggest the schemes of reform. These 
youngest ers did their job throughly well and 
divided in pairs went in, fact-finding or 
rather fault-finding missions throughout the 
length and breadth of England and within a 
period of 18 months presented n report 
containing about 3,446 pages. The report 
declared that "the existing municipal corporation 
of England and Wales neither po'sess nor 
deserve the confidence and rrspect of your 
Majesty's subjects, and that a thorough reform 
must he effected before they can become. 
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what we humbly submit to your Majesty they 
ought to be, useful and efficient instruments 
of local government.” 

“The most common and most striking defect 
in the constitution of the Municipal corporations 
of England and Wales is, that the corporate 
bodies exists independently of the communities 
among, which they are found. The corporations 
look upon themselves, and are considered by 
the inhabitants, as separate and exclusive bodies, 
they have powers and privileges within the 
towns and cities from which they are named, 
but in most places all identity of interest between 
' the corporation and the inhabitants has 
disappeared. This is the case even where the 
corporation includes a large body of inhabitant 
freemen ; it appears in a more striking degree, 
as the powers of the corporation have been 
restricted to smaller numbers of the resident 
population, and still more glaringly when the 
local privileges have been conferred on non- 
resident freemen, to the exclusion of the 
inhabitants to whom they rightfully belong.” 

“In general the corporate funds are but partially 
applied to municipal purposses *'* * but they are 
frequently expended in feasting and in paying 
the .salaries of unimportant officers.” 


xv 
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'‘The salaries » of-, corporate , officers in a'great 
many , instances,, are not at all commensurate 
with their duties. The allowance to the Chief 
Official is . often . very .large, . and it.isvwell 
understood that he -is to expend it in. private 
entertainments. The practice of having periodical 
dinners and entertainments for the members 
of the common- council and their friends, the 
cost of . which is defrayed out of the corporate 
funds, prevails almost universally." 

The -findings of this Royal Commission. became 
the starting point of the overhaul of the entire 
system of local government . in 'England. .On 
September 9, 1835 the Municipal, Corporation, Act 
was passed which ushered in a;ncw "era of town 
and city government. This Act.applied-to 179 
Boroughs only. -The .principles of this Act 
were again applied to, rural .England • by the 
Local Government Act 1888. As stated .by 
Jennings : "It is- substantially true to'say, that 
the principles of 1335 dominate i the whole 
field of English local government. For that 
reason it was possible by the Local Government 
Act. 1933 to generalise the rules of organisation 
and function applicable to all local autlloritics." t ‘ , 

The system thus introduced was inspite of 
Bcntham and Mill who enunciated as one of 


H7, Ivor Jertning H A Century of Municipal Prog mi. p. 62. 
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- •th^ir ma.in 'points to' be that ‘local 5 administration 
^tnust-- ; 'in“ all its main principles <be -‘controlled 
:by amentral : arithbrity\ ‘But the Genius -of 
-England 'refused- ‘ to put' local government' -.into 
-fetters ’-of fthe- Central "Executive, - the - only 
control envisaged being that of the Judiciary. 
And “since there .was no ; central control; 'there 

- was no Minister T whose function it was ; to 
’-concern himself with the ■ defects -of vlocal 
r government, : no - civil servants to ; watch for 

inefficiency and no - Parliamen tary representative 
-to. < draw ^attention to that . part, of national 
life which most closely affected the condition 
• of- the pepple.” 147A -England trusted the- genius 
of her , people* instead of - suspecting . them of 
rebellion,.. sedition and 'incompetence ..at every 
^ step and 'she-. has been amply rewarded for 
her wisdom* "by .the verdict of history. 

The -Englishr Police system - also rested upon 
the same. , principle ... of local self government 
. that every. -individual was responsible for the 
maintenance , of- peace. As Herman Finer points 
-out “The. result of this. principle is that England 
unlike . the .continental countries, has no 

- nationalized;, police -force. It- is beyond our 
' purpose *to inquire here into the ultimate 

reasons why the individual and therefore local 
--principle-become embodied in British Government ; 


THOU GHTS- ON' -i tiit'-CCiioHi m i > < , 


me'reiy 1 repotting 0 agents’ 1 -' of the 1 authbnties.- 
TH'e' EngTiSli people - are ‘' very 1 ' susceptible- • : of- 1 
theif 1 -libirtieS ! and’ Hive- -always 1 Kept 1 the Police- 
iti 1 cHec2 , 'S6 ,| 'fb5 1 t it 1 ' could" not sob'thi EngUsk'- 
riia'fi of* Ju^'libefty.'- -Thehih'willmgness of having 
a‘ ’ ce'ntrally’ otganized'- police-' oV'er 1 which'- the - 
local- -duffiotitidb'- haf-fre ' liitle'-or 1 no ' control- was - 
arid- is' ‘do 'gpi&£ that'- evert 1 Sit Robert Peelf in » 
disgufet, 1 had--' to" Wite’ : ‘td'' , Tord'’ -WHIfngton- 
that hei- wafitelf 1 to ‘teach- people’ that liberty 
does ri8t ! ddnsist 1 'iff 1 - having' your house robbed 1 
by organized- ■ gangs' cf-’- ‘thieves’.' And' the ■ 
English 'people have succeeded hr -having 1 a 
pdlice undef the- control of -local. . authorities 
who- “have; done rnagniffeient 1 work- without 
efushing liberty ; they ihavc it in them to do 
dvdft more'."’ v - 

' Thits the entire’ system of British administration 
trdtifiJti ih locaX gbiebiment and Judicial control. 
Front the rinibs of the Justices of’ the 'Peace 
ti' Bhf" otvit days, 'iHe‘ sSnie ’ systdnr” prevails. 
Not 'f hit The local authorities' could -do as 
they pleased. They derived their authority from 
A’ttS Of Parliament rartd. were kept within the 
ambit of 1 theit powers by- Courts of- Law. 
Central" control gradually came to-be introduced 
which did not involve a meticulous control 
of the details of local administration but merely 
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and rightly involved a -general control- in. the 
national 1 interests of divergent or contradictory, 
local policies. The root cause in all this is, 
that England and U. S. A. have ever been. ‘so 
utterly civilian in thought and placiicc’ that 
they could not even tolerate a militia and service 
in the militia except in war-time, and that is 
why England and America have been the most 
powerful ns well ns the most democratic 
countries. They were democratic countries 
because the people ruled themselves and not 
their rule's. Their armies conquered the world 
because they were freemen in arms to defend 
their freedom, not mere mcrcencri cs employed 
to rob the poor of other countries by the 
lure of gold or plunder. Napoleon's France, 
Bismark's Germany, Hitler’s Gennany, Mussolini’s 
Italy, failed wheie the freemen of England and 
America survived the struggle for existence. 
What a lesson to mankind ? As Trevelyan 
concluded his book on the English Social History 
with the lines “The battle of Waterloo was 
won, not on the playing fields of Eton, but 
on the village greens of • England. The men 
who fouglit in the ranks on June IS, 1815, 
were .little educated but they had the' qualities 
of countrybred men. To-day we are urban and 
educated. The flyers of the R. A. F. are not 
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and could not be the product”!' of Tt rural 
simplicity. If we win this war, it will have 
been won in the primary and secondary schools.” 
Trevelyan had had the satisfaction of winning the 
war and knowing the cause. We wish the 
rest of the world also knew the same. 

The system of local government in U. S. A. is 
more radical than in England. Instead of Elective 
Councils to administer the country, officials are 
all chosen by direct election by the people. These 
elected officials are regulated in their work 
by the munite details of statues creating their 
powers and the rights of the people are guarded 
by the Judiciary as well as the fear of the 
next ' election. Country Boards are the 
supervisors of all public work. Local democracy 
m America is foundation of national 
democracy but the difference with the English 
type is the preponderance of too many 
officials of the elective variety, too many local 
elections. The modern writers on the American 
System has recommended a "simpler structure 
of local government with fewer elective officers, 
with larger authority, and with a more - direct, 
responsibility for its exercise .” 1 S1 

IS!. Munro : The Govt. of the United Statei. p. 818. 
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The main principles of the Ahglo-A’nierican 
de'inocracy are first popular * sovereignty 
implying that the people are the ‘ultimate 
resposi tones of the sovereignty of the state 
and the government derives its just powers 
from the consent and suffrage of the people. 
Secondly, popular administration, viz., that 
the people themselves arc to manage all 
their local affairs, including the policing of 
their areas and need not sit idle leaving all 
affairs of, the administration to paid officials 
of the government who in the name of 
public service serve themselves most. Moreover 
as Munro puts it “the Americans as a people, 
have been traditionally afraid of concentrated 
political authority. This explains their 
steadfast belief in the principle that power 


should be split up and devided * 
concept of local self-determination 


* * * This 
gained its 


first acceptance in England end was brought 


to America in colonial days. It accepts in 


general, the proposition that people • should 
be allowed to administer their own local 


affairs in their own way .” 152 


The Soviet democracy in Russia has carried 
this system of popular local self-government 
one step further, in its own way. The local 
Soviets exert tremendous powers of 


152. Ibid : Ch. XLIX, 
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administration ‘and' control in every sphere of 
local administration under the fundamental 
direction of the dictatorship of the proletariate. 
The writers of Soviet democracy claim that 
it has established a type of democracy “in 
which the citizen not only elects public 
functionaries, but more and more carries out 
public functions himself — lives and makes 
itself felt " 1 ** and they claim not without 
much justice that their great victories over 
Hitler’s army could hardly be achieved 
without popular co-operation and administration 
of immensely difficult matters, which left to 
the discretion of highly paid state-officials of 
a centralized system would have led them , 
through the blind alley to frustration and 
annihilation. 

Turning now to the administrative history 
of the Indo-Pakistani sub-continent for the 
last 200 years we find the picture of France 
enacted ‘per excellence'. Sir Shafaat Ahmed 
Khan ably drew the picture of the British 
Indian administrative system in his masterpiece 
on the Indian Federation in the follwing 
words : 

“The Moghul Government was essentially a 
despotism tempered by a highly trained 
bureaucracy. In its later stages it degenerated 


153. M. 5. S. R. speaWt for iuetf-p. 20. 
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into bureaucracy of the worst type. The 
English Government inherited the old revenue 
administration of the Moghuls, and the 
Collector of revenue in each district — the 
functionary who is the vital link in the 
provincial administration — performs most of the 
functions which had previously been assigned 
to Moghul officials. The complexity of 
modern conditions has increased his powers 
in one direction, while the growth of 
self-government has reduced them on the 
other, feroadly speaking, the Collector was, 
and even now is, the pivot round which the 
administrative machinery revolves. He is still 
the focus of all activities in the district. 

“If De Tocqueville had visited India in 1834 
instead of the United States of America, he 
might have given us a brilliant comparative 
study of British and French institutions in 
the early nineteeth century and likened 
unhesitatingly the position of the British 
Collector in India to that of the French 
Intendant before the French Revolution 
of 1789. 

“In India, the secretariate system had been 
established a long time before the re-organization 
of the district administration and the result 
is seen in the process of “stratification” and 
centralisation which , found . its perfect 
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expression in the -regime of -Lotd -Curzon. 
•So highly centralised "had the whole machinery 
become that '-even the bureaucratic mind of 
the great 'proconsul > recoiled from its coils 
and he was obliged '-to give forcible expression 
to 'his ‘woes in notes in which one can 
detect ’his Scintillating ‘ phrases and ’ Corinthian 
style. ’ • 

“The provinces 'remained subject to the 
control and supervision of the Central 
Government and the latter in tprn was 
controlled in many important respects by the 
Secretary of State The chain of dependence 
was complete.'’ 1 ' 4 

Of course no sensible man would have 
expected the administrative self-government 
of England or America in a dependent 
country ruled by foreigners ‘from White Hall. 
But the amount of centralization, control 
and domination 1 of the local administration 
by the White Hall was such as to be 
incredible in a civilized country. Under tbc 
Government of India Ace of 1935 the schemes 
of local government were such that although 
the police had been placed in charge of 
Indian ministers the Civil Services and Police 
Services had been put beyond the reach of 
their powers end in the name of “peace and 
154 S A KKan , The (ndun Federitton— pp 26~27 
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tranquility” of. the province or the state as' 

the- case might be, the Governor or- Governor- 

General might have arrogated to themselves- 

the control of. these : services ' exclusively 

without any reference to the Provincial or 

Cental Ministers, not to speak of the local 

authority like District Boards or Municipalities 

who were expected to be mere lookers on of 

the political drama of their country. Even 

the ministers were hardly to have any control 

over their secretaries who were expected to 
* 

carry out their orders and in case of a 
clash between the ministers and the members 
of the superior services, it was the ministers 
, who were expected to eat' the humble pie. 

Throughout the long history of the British rule 
in India the Collectors; of Revenue have become^ 
the pivot of all central and> local administration 
and tlie institution of the Collectorate like 
the Intendances of France have epitomized; 
the- centralized authority' of the British Crown. 
During the first days of the- East India Company 
certain English Supervisors or Sup'ravisers : were 
appointed about ' the year 1769 to check the 
activities of the native Amins and Kanunguoes,... 
to obtain adequate revenues and " to detect 
the fraud of the Zemindars. The system of : 
supervisors or supravisers failed' but they were 
re-employed; by Hastings in the. name of 
Collectors of Revenue ■ from May, 1772; 
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Collection of Revenue being the main duty of 
the East India Company, the Collector naturally 
became the keystone of the revenue arch. 
With the complete disorganization of whatever 
remained of the Moghul administration in the 
darkest days of chaos and confusion whenever 
a new power was created or a new responsibility 
was conferred, the inevitable choice fell upon 
the Collector of Revenue. As is well-known 
the East India Company acting on the advice 
of Raja Daulat Ram obtained the Diwani of 
Bengal, Behar and Orisa from -Emperor Shah 
Alam in 1765. The Diwani included not merely 
the collection of revenues but also the 
administration of Civil Justice. The Committee 
of Circuit proposed to establish in the districts 
two courts of Justice, viz., the Diwani Adalat 
and the Faujdari Adalat. The District Diwani 
Adalats were presided over by the Collector 
and in the District Faujdari Adalats also he was 
to administer the law with the help of Kazis 
and Muftis who were to expound the law. 
The defects of so much centralisation of powers 
in one hand was felt even by the Court of 
Directors of the East India Company who in 
April 1773 sent instructions to the Governor- 
General in Council to recall the Collectors 
from their districts although they were all 
Englishmen. Accordingly they were withdrawn 
from 1773 and revenue collection was left to 
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Diwans and Amins, but they were again 
appointed to the charge of districts from 1786, 
just before the Permanent Settlement. With 
the abolition of the office of the Kanunguo 
and no intermediary between the Collectors 
and the Zeminders the process of centralisation 
was complete. “But in the course of time and 
after several changes enacted by law, the Civil 
Court powers were withdrawn and Criminal 
powers alone remained in union with the 
Revenue powers. It was in 1831 that the 
Regulations gave rise to the modern office of 
‘Magistrate and Collector’. But in 1837 the 
double function was for a time divided owing 
• to the pressure of Revenue work. The separation 
was gradually carried out and upto 1845. 
Collector after Collector was relieved of 
Magisterial duty. It was only in 1859 that 
the Magisterial and Revenue functions were 
again finally united.” 156 

The Collector under the British administration 
of India became the repository of all powers. 
No scheme of Provincial, Central or local 
government had been formulated by which 
any of his powers could be curtailed either 
by Central or Provincial Ministers or by local 
authorities. The following are a complete list 
of powers of the Collectors of Districts which 
subsist even now : — 

155, Baden-Powell : Land systems of British India ; pp. . -9 ■'A 
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Revenue Powers’:— 

1. t The Collector is 1 the final authority in 

the district, foV putting to fale' all 
Zeniindaries ' for ’default of paying 
revenues. 

2. Under the Public Demands Recovery Act 
,of J.8S0 he is also the authority for 
collection of lpcal or provincial rates for 
Public work, postal* Cess, Excise Revenue. 
License Tax, Stamp Duty. “The Collector 
records a “certificate of arrears'' 1 which 
acts like a decree of Court and can be 
executed continuously till all is paid." 1 50 

3. He is also, in-charge of the sole 

management of the Courts of Wards and 
has wide powers under the Bengal Tenancy 
Act of 1885. 

Criminal Powers — 

4. Uuder the Criminal Procedure Code of 
of 1898 the Collector is the Magistrate 
of the District under whom all the 
other magistrate arc subordinate. He is 
the highest court of original jurisdiction 
in the district and the Final court of 
appeal from the decisions of all second 
and third i class magistrates. All powers 
of withdrawal even of the gravest criminal 

155 Ibrf p? ~ 
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charges,- -pardon- and -mercy- are vested in 
him, -' and he can: set at nought all- th'e 
powers' of the -highest - judiciary by- the 
manipulation of his -powers. Under 
section 435' to 438' he has concurrent and 
co-equal powers with the District Judge 
and in' any- case before: the District Judge 
himself he can ■ authorise' withdrawal' of the 
case u/s 494 Gr: P; ’G*\ He can transfer 
any ■ criminal case from any part of the 
district to any other u/s 528 Cr. • P._ C. 
He is- also ; the final - appellate authority 
u/s 515 Cr. P. C. in cases of - forfeiture 
of bonds- and u/s 144’ iri all matters of 
a likelihood of a - breach of the peace in 
any part of' the district. Under section 
492 Cr. P. C. he appoints all Public 
Prosecutors of the district which is 
only nominally ratified by the government 
in the case - of the permanent vacancies. 
He is also the sanctioning authority in 
special criminal cases u/s 195/196, 196A 
and other sections of - the Cr. P, C. when 
special sanction of the government is 
necessary to initiate criminal proceedings 
in certain special type of cases like 
conspiracy and ; the like. 

Police power : — 

The Collector is also the Head 
of the Police administration, as M ’ ' . -\ 

Vi 
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of , the (District, ’ , the ' -Superintendent 
of , Police being merely the nominal head. 
He is the supreme authority in all the Police 
Acts 'of the Province under section 13 of 
the Bengal Police Act of 1861' and all actions 
even of the 'Inspector-General of Police are to 
be moulded under, the' General Direction of 
the Magistrate , of the District. Even the 
High Court of Judicature has no power of 
interference with the acts of , • the District 
Magistrate under many sections as they are 
to be termed administrative and ndt judicial 
acts, although the acts were actually found 
to be illegal. 157 The right of confiscating 
all property , is vested in him u/s 26 and 27 , 
and u/s 30 he regulates all public assemblies, 
meetings, processions, etc. and is the final 
authority of determining the freedom of 
speech and platform of the district as well 
as that of the Press. Section 33 lays down 
“Nothing in the last 'four preceding sections 
shall be deemed to interfere with the general 
control of , the Magistrate of the district over 
the matters reffered to therein," thus giving 
him . dictatorial powers over the public 
assemblies, meetings and the like, and the 
Police whenever prosecuted for any illegal 
ret could plead successfully the order of the 

157. 10 Bengal Law App. 4-IB Weed/ Reporter, t Cr, ) O. 
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District Magistrate or any of' his subordinate 
officers as a complete ' answer to' the charge, 
in absolute contradiction of the law prevalent 
in England, where the order of a magistrate 
or any other person cannot save the police 
from the consequences of their actions. 
Section 43 runs as follows : — 

“When any action or prosecution shall be 
brought or any proceedings held against 
any police officer for any act done by him 
in such capacity, it shall be lawful for him 
to plead that such act was done by him 
under the authority of a warrant issued by 
a magistrate.” 

It is needless to recount all the powers 
vested in him under the different Police, 
Postal, Railway and other Acts which give 
him more powers than the Chengis Khan inside 
the district. 

Local Self-Government : — 

Over and above the powers already 
referred to above the Collector is the head 
of all local self-governing authorities and if 
not the nominal head at least the real master 
and Lord. As stated by Baden-Powell 
“Besides all these matters, there are various 
miscellaneous duties connected with supply of 
provisions for troops on the march ; the 
occasional acquisition of land for public 
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purposes';. Municipalities^'and'- Local Boards; 
Ferries) Pounds, Emigration;. Primary Edtitation 
and others, to 1 say 4 nothing .of his responsibility 
as". Magistrate for- the Police and Criminal 
administration of- the. district the' District 
Officer is ; designated' to’ • be 1 * the central 
authority, the “Hakim” par excellence, of' his 
district,' Sir, George Campbell; wrote inr 1671-72 
( Administration Report,. Part 1, p. 66. )•:— 

‘It is the 1 Lieutenant— Governor's - wish to 
render the heads of districts ( the Magistate- 
Collectors) no longer the drudges of ’ many 
departments and masters of none, but in 
fact the general controlling authority over 
all departments in each district ♦*****’ 
Departments are excellent servants,;, but as 
he considers, bad masters. He has, therefore, 
striven to make- the Magistrate-Collector of 
a great Bengal district, generally comprising 
one and a half to two and a half millions 
of inhabitants, the real Executive Chief 
and Administrator of the tract of country 
committed to him and supreme over 

everyone and everything, except the 

proceedings of the Courts of Justice." 158 
We have already seen that the dream of 
the Lieutenant Governor cited' by Campbell 
was more than realised. The Bengal- Police 
Act was already passed in 1861 before, 


153. 0»d?o-Po<*ell : IbW p. 671-72. 
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Campbell wrote in 1871, which gave him the 
substance of control over the entire police 
force and with the passing of the Code of 
Criminal Procedure ( Act No. V of 1898) 
the Collector was given sovereign powers in 
the realm of law also so that in the words 
of Campbell, the Collector became not only 
supreme over every one and everything but 
also over the administration of criminal justice 
of the land through his direct agents, i.e., 
deputy and sub-deputy collectors, who were 
also likewise granted powers of the magistrate 
of the first, second and third classes, he 
could survey the whole district from his high 
pedestal of glory and honour and exclaim to 
the rest of the world like Alexander Selkirk 1 

I am monarch of all I survey 1 
My right there is none to dispute ; 

Revenue, Executive or Judiciary, 

I am Lord of all the dumb and the mute. 

As discussed above the revolution in Local 
Government had already begun in England 
with the passing of the Municipal 
Corporations Act of 1835 and . gradually 
spread from mind to mind till its climax 
and pinnacle was attained by the passing of 
the Local Government Act of 1888. This fire 
had also spread to the minds of some of the high- 
minded Governor-Generals of India who wanted 
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to introduce some sort o{ local self-government 
in India and train up her people in the art 
of local ' government and educate them in the 
ways of 1 organized democracy. In May 1882 
Lord Ripon laid down in the form of a 
Government Resolution some essential maxims 
of local self-government to be followed in 
future viz : — 

(1) The Sub-divisions would form the bassis 
of the Primary boards in rural areas 
so thaL the members may , possess 
sufficient knowledge of the localities to 
effectively administer the same, which 
may be termed as Local Boards. 

(2) The Local Board should be constituted 
by a major portion of elected non- 
official members and should be presided 
over by a non-official chairman. 

(3) That the municipalities also should be 
formed by elected representatives of 
the people to be presided over by a non- 
official elected member. 

(4) That all these institutions should have 
the function of managing their own 
education, sanitation, roads, ferries, 
lighting, drinking water and other matters 
of local importance, subject to the 
ultimate supervision superintcndcncc’and 
control of the Government. 
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These ideas of Lord Ripon however 
conservative and limited in scope was a definite 
bad in the right direction to educate our 
people in the arts of organized democracy by 
granting them an effective say in the 
matters entrusted to their care. The Bill, 
however, which was introduced for Rural 
Bengal was vetoed by the Secretary of State 
and the Act as it finally emerged in 1885, 
three years before the English Act, was a far 
more retrograde Act than the one contemplated. 
District Boards were created with the District 
Magistrate as the Chairman and the majority 
of members to be either nominated by him or 
, to be elected with his favour and what was 
taken away from the powers of the District 
Magistrate by the frontdoor was given back 
to him with interest by the backdoor . 

A similar Bengal Municipal Act was passed 
for the urban areas in 1884 with similar 
provisions and similar control of the District 
Magistrate. Here also the forest was hidden 
by the trees and the Silhouette of the District 
Magistrate as President overshadowed completely 
the puny figures of the self-governing institutions 
over which he condescended to preside. After 
a great deal of time non-officials were of course 
allowed to be elected Chairman but a study of 
the local self-governing institutions 'of our times 
reveals that only the ‘yes’ men of the District 
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.Magistrate had any chance to occupy those 
.chairs, as the District Magistrate through .his 
Sub-divisional Magistrates and other.nominated 
members could easily manage the'iiest of the 
members on ,pain of ‘official’ disfavour, and on 
the report of, the District Magistrate the 
Commissioner could remove any. member of the 
Boards drotn -their membership - of ,the Boards 
which acted as an effective check -to the spirit 
of even -the most ambitious of the members. 

Not satisfied,- with so much internal control 
over all the self-governing institutions, a whole 
chapter was added, to the ,L. S. Act of 18S5 
tor external control. The Chapter was named 
“Control" and all the sections from 120 to , 
138 were enacted with the express purpose of 
giving the District Magistrate and .through him 
the Government a complete over-head control 
over the minutest details of local administration 
so that if in any matter the District Magistrate 
took into his head to differ from the District 
Board he might effectively supersede, humble 
do.vn and remodel the Eoard as the erse might 
he and veto every place of work proposed by 
the Board. Similar provisions of control wcic 
also embodied in tbc Municipal Act and the 
Local Government reserved the right to declare 
the commissioners incompetent or in default to 
have exceeded or abused tlicir powers and 
supersede them rnd evidently judgment 
232 
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even, the District Board was debarred' to have 
any say - in .their i-matters u/s 5<h u/s 51 the 
Magistrate and, his subordinates 'were-; to see 
that the -Board worked in conformity' with 
law. The District , Magistrate was to have 3 
nominees on the Board and .u/s 54 the 
District Magistrate might supersede the ■ Board 
and appoint any person or persons to take 
charge of the Board .under certain contingencies 
which might be made to happen at any time 
and under other allied sections it wes fully 
provided that the Board even if it- cannot 
or does not care to satisfy the public must 
keep the District Magistrate satisfied in order 
to survive in its precarious existence in the 
performance of imaginary duties. Tire result 
has been that during the long history of 
village , self-government Union Boards have 
rather become a canker on the side of the 
body politic of rural Bengal, an artifice for 
keeping alive local factions who would be 
more cpgrossed in organizing and displaying 
a loyalty to the District Magistrate, the 
Sub-divisional Magistrate and their subordinates 
in the hierarchy than to be anxious to do 
any useful work for public good and draw 
the approbation of their electors for future 
use. The complaint therefore is not infrequent 
that the Union Boards perform imaginary 
public norhs and draw the bill of expenditures 



LOCAL GOVERNMENT. 


on hypothetical certificates which are never 
published to the rate-payer who blame God 
and the rains and the times for their limited 
necessities in a poverty-striken land. Hunger 
and illiteracy keeps them from too close h 
scrutiny of the work of their representatives 
in the Board and poverty refrains them from 
vindicating their rights in Civdl Courts so 
that few of them know anything about 
self-government and still less care for its 
blessings. 

In 1921 the department of Local Self- 
Government was transferred to the elected 
Ministers in the Provincial Assemblies, The 
nature of the official control was altered and 
non-official Chairmen were allowed to 
preside over the Local bodies. But what was 
the difference ? While our legislators were 
^clamouring for more shadow of power in 
Constitutions and Legislatures, the internal 
education of the mass of people was hopelessly 
sacrificed on the alter of centralization and 
bureaucracy of the worst type, so much so 
that the Indian Statutory Commission was 
constrained to confess in 1929 that “no real 
attempt was made to inaugurate a system 
amenable to the will of the local inhabitants.”' 
On the other hand all the heritage of local 
government was destroyed by the new 

innovations which superimposed the supr acy 

\ 
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of the Whitehall over the supremacy of the 
will of the people in the remotest villages 
and the common man was made to Tcaliie 
that he was not the master but a mere victim 
of all self-governing institutions. As Sir 
Sankaran Nair, in his note of dissent dated 
March 6, 1919 bewailed : “It can scarcely be 
denied that in the ordinary villages a 
democratic form of government prevailed when 
the British took possession of the country 
* * * * These village assemblies administered 
justice — both civil and criminal * * ** * They 
apportioned the revenue or tax among the 
inhabitants. They owned the public lands and 
not the government. They consisted of 
elected members * * * * But they were 
incompatibly with the Revenue system of 
the British Government and with their 
administration of civil and criminal justice. 
The old village officials were converted by 
our government into government servants and 
became according to popular view government 
tyrants. The village entity was not recognired 
and in some provinces was destroyed by 
legislation. The common lands became 

government lands. The so-called village 

organisations which arc the creations of 
British Legislation or administration bear no 
resemblance to the ancient assemblies. It is 
impossible to any one who has even cursorily 
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studied the history of village assemblies to 
maintain that the spirit of popular government 
has died out among the people .” 100 Sir 
Sankaran xvailed in vain. 

It is thus clear that the system which was 

devised for revenue administration of the 

Indo-Pakistan sub-continent by the East India 

Company gradually swallowed up all popular 

rights of self-government in the interest of 

good government imposed from above and 

tec ordinary man instead of being the master 

of the government became slaves of the 
■ 

government servants. All demands for 
governmental autonomy had no relation to the 
urge of the people to share in the administration 
but was a vague aspiration to share power 
with the British. The root cause of all this as 
pointed out by Lord Selbournc was that the 
Government of India was not responsible to 
the people of India but to the Secretary of 
State who was responsible to the Parliament. 
“What was the result of all this” asked Lord 
Selbourne. “That the centralisation of 
government in India has become ' worse and 
worse. Notwithstanding the heroic effoits of 
Viceroys like my noble friend opposite ( Earl 
Curzon of Kedlcston ) to devolve on others 
some share of the burden that fell on them, 
yet, as I see the story, the centralisation of 

160, See: P. Mukherjee— Indian Constitution— part II. 
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over his taxes, his police, his transport, his 
schools and his justice ; that he is now too 
ignorant to be competent ; that he is too much 
divided to be united in a common ideal. To. 
such answers the crushing retort has been 
given long ago though conveniently forgotten 
always. As Bryce said long ago “Local 
Self-Government ought not to be given till 
the people have learnt to use it. Yet how 
will they learn to use ; it except by trying ? 
This is the old problem which has always 
divided thinkers as well as politicians'. 
Swimming can be learnt only by going into 
the water, but if you go in before you' can 
swim you may be drowned. Those who know 
the history of Switzerland, America and England 
do not deny the risk, but think it well worth 
taking”. 162 If the well-wishers of the common 
man can teach him swimming by abstruse 
lectures on the actions of the muscles and 
make him a veteran swimmer before he gets 
down in a tank, it may also be possible to 
turn him into a veteran statesman theoretically 
without ever trusting him with power of 
self-government. If not, the philosophy of the 
mind must be changed with the change of 
times to make democracy possible. 

The marriage of administrative autocracy and 
governmental democracy can hardly be a blessed 

162. Bryce; Modern Democracies, Voi, I, p. 320, 
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ion ripe for consummation or productive of 
progressive outlook of life. Sooner or later 
lash is bound to occur and unless the 
uslators provide for a solution from beforehand 
e structure of the, state and the society is 
■und to go to pieces. Criticising the broad 
sis of local government in England and 
ivociting it to be made much more broader, 
iski wrote about it in the following manner : 
The reconstruction of the areas and functions of 
iccl government is an urgent matter if efficient 
ccentrahzation’is to be possible ; and without 
fficient decentralization, no reform of Parliament 
aould leave it adequate to its task * * * * * 

.aissez-fairc, in the Victorian sense is dead, 
dodern forms of regualtion involve problems 
or her which go to the very root • of that 
■uriotis combination of political democracy and 
nd aristo-plutocratic social control to which 
me h s so faf entrusted her destiny ****** 
Representative democracy became unstable because 
there was no longer agreement between the 
governing class and the mass of the people, 
either upon the ends it should seek or upon 
the ways in which it should seek them." 1 "’ 
The modern demand for functional democracy 
is nothing hr; an cstansmn nf the principle 
of locil self-government applied in the sphere 
of industrial organization rs mere political 
1 6*3 L*tVi 0*TCf<ra')' •*. t*e CroM-Rcsdt. 
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democracy defeats itself unless organized on a 
functional basis. As formulated by Cole the 
theory emphasises that “man should have as 
many distinctly and separately exercised votes 
as he has distinct social purposes or interests ’'. 1 ® 4 
And the Russian experiment in Soviet Democracy 
has focussed the attention of the whole world 
on decentralised control of Industry and 
Agriculture, subject to co-ordination by the 
Centre which has opened up new possibilities 
before # the world. “The Soviet structure, 
combined with the unity of legislative and 
executive, makes politics and administration 
no longer a special profession of politicians and 
bureaucrats. It becomes a democracy conceived 
in the sense of popular activity : everyday 
participation of ordinary persons in the conduct 
of affairs ****** It does not monopolise 
Politics and administration : it merely 'initiates 
and guides. It is not a caste of officials ; but is 
predominantly composed of ordinary wage- 
earners ****** ( an d ) exemplifies the 
dominating principle of abolishing the 
conventional dividing line between the function 
of an administrator and the function of an 
active citizen .” 166 

The sumtotal of the system of organaized 
democracy is therefore the elimination of the 

164. G. D. H. Cole : Self-Government In Industry p, 34. 

165. Maurice Dobb : Soviet Russia and the world : pp 141-42. 
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clash of interest between, the -administrators 

I O _ . j •_) - ,, I > - ■ , - -j 

and the administered, the elimination ..of a 
‘‘governing class” as Laski puts it, administering 
and meting out "unequal Jaws., unto a .savage 
race,” a class superior .to the. common man 
with the power of vetoing every action of 
the self-governing institutions. Unless -this 

elimination is carried out in .normal .ways . by 
peaceful means humanity is likely to .take 
recourse to more violent methods .like .the 
Trench or the Russian Revolutions, , -which 
England has been carrying out by a gradual 
bloodless 1 revolution day by day. The 
elimination must not be an arbitrary and 
thoughtless one born out of spite or anger, 
A calculated and scientific .system ,o£ 

administration must be introduced so as ,to 
be consonant with the genius of. the people, 
so as , not to crcnt unnecessary rivalries or 
difficulties of co-ordination. The human race 
marches by its interest, and every organization 
must be based on special interests and needs 
of the common man along scientific principle? 
and long-established usages or demands of 

public policy. The common man must be 

trusted. The ultimate repository of the State 
sovereignty is He ; the ultimate beneficiary of 
the economics of nelfarc is in Him. He it 
the Khalifa of the vicegerent of Go.l on earth. 
In trailing him and granting him power? of 
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self-government, ' the real centres of popular 
education arc opened up before his vision to' 
- prepare him for his nobler heritage of manhood. 
In essence therefore ' the real doctrine of 
separation of powers begins in the sphere of 
local government. In order to avoid tyranny 
Montesquieu pioposcd the separation of the 
Executive, ‘the Legislature and the Judiciary 
from one another. We have seen that the 
theory was based on a misreading of the 

British Constitution and the experiment 
succeeded neither in Frcncc nor in America. 
But its real application begins in the domain 
of local self-government. The power in the 
, hands of a King or a Parliament hardly 

touches the day to day life of the common 
man and it matters very little to him whether 
the Government is of a Parliamentary or of 
the Presidential or even of the Soviet type. 

t K t 

But it matters a great deal to him, how the 
daily problems of his life are tackled by an 
administration with which he daily r comes in 
contact ; whether the taxes he pays are utilised 
properly for his own sanitation, transport, 
education and poverty ; whether the police he 
pays for, adequately protects his life . and 
property and thinks itself responsible to him 
for all failure of duty or lords it over him 
and psses the time serving other masters ; 
weather the rent he pays for his land by 
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the sweat of his brow- is spent for ' the 
betterment of the land itself or for building 
castles in the air for the benefit of other 
men. In fact the whole scheme of local 
self-government is nothing but a scheme for 
goading the common man to improve his lot 
and attain his best self not by means of the 
rod of the task-master, but by means of the 
consciousness of self-interest. In other words 
it is the substitution of the method of coercion 
by the method of education. The principle of 
local self-government is nothing but the 
principle of respect for humanity in the 
ultimate analysis of things. 

An example from the current history of , 
the Indo-Pakistan sub-continent will illustrate 
the hopeless mental bankruptcy of our former 
legislators of the British school. We have 
already seen how the District Magistrate 
became the master of all local administrtion, 
appointed by the Secretary of the State and 
responsible to him alone through his agents. 
The • Public Prosecutors and Government 
Pleaders were his creatures as they were 
selected, nominated and appointed by him and 
worked subject to his instructions. The 
Chairman of the District and Local Boards 
and Municipaltics also were subject to his 
paternal care and control and financed by 
him in all their projects. The Police was 
24*1 
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also under his absolute sway and the Union 
Boards also could 'kotow' before him only 
from a considerable and respectable distance. 
The Chairman of District Boards or 
Municipalities were not trusted with the 
management or control of the district, city or 
even the rural police. Law and order and 
tranquility in their respective areas were not 
and could not be entrusted to their care and 
even the Public Prosecutor of the district had 
nothing to do with the police administration 
whose moist eloquent upholder he was supposed 
to be in the Court of Law. If there was 
any unrest in the district or sub-division it 
was the sub-divisional magistrate under the 
supreme care of the District Magistrate who 
■was to quc.ll or “put-down” the disturbance. 
If- there was- increase in crimes in any 
particular area it was the Magistrate and the 
Superintendent of Police who were to eradicate 
it by punitive action. If the police itself was 
incompetent or dishonest there was nothing 
doing, no-body caring or daring any complaint 
against these heaven-born services. The 
Chairman or the- Public Prosecutors would 
not even dare entertain such matters. But 
when these gentlemen a few days later became 
translated to the Provincial or Central Cabinet 
how could they be entrusted with the subjects 
of Police, Jail, Home, Law and Order ? The 
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gentlemen who were considered incompetent to 
manage even the 1 rural police, a mere apology 
for the name, they were within a few days 
considered Competent to manage the entire field 
of the police administration of the province. 
Was it a mere * camouflage, a mere eyewash, 
that they were entrusted with these departments, 
the real control being in the Inspector General 
of Police and District Magistrates, or was it a 
too much belated confession of the insanity of 
a system which denied ordinary rights but 
conferred the fundamental ones ? We all know 
that most of our elder statesmen are recruited 
from the Chairmen of District Boards and 
Municipalities. His Excellency Sir K. Nazimuddin 
the present Governor-General of Pakistan was 
the Chairman of Dacca District Board before 
he was the Home Minister to the Government ' 
of Bengal, and the present Prime Minister of 
Eastern Pakistan, the Hon’ble Mr/ Numl Amin 
was the Chairman of the Mymensingh District 
Board before he adorned the Chair of the 
Speaker of the Bengal Assembly. The Hon’ble 
Mr. Tamizuddin Khan, President Constituent 
Assembly of Pakistan, was the Chairman of 
Faridpur District Board, Syed Naushcr Ali, 
Chairman' of the Jessore District Board, the 
Late Sir M. A?izul Huq of revered memory 
was the Vice-Chairman of the Nadia District 
Board, Nawab Sir K. G. M. FaTouqi, the Chairman 
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of Tippera District Board, and Mr, Baroda 
Prasanna Pain, the Chairman of Howrah 
Municipality before they joined the Bengal 
Government as ministers. Even in Eastern 
Pakistan the Hon’ble Mr. S. A. Salim was the 
Chairman of the Dacca District Board before 
he was appointed a member of the cabinet and 
Janab Yusuf Ali Choudhury, the present 
General Secretary of the Provincial Muslim 
League, a post of the highest responsibility 
and honour, is the sitting Chairman of the 
Faridpur District Board. Neither these highly 
honoured and respected gentlemen of our times, 
whose names are to-day matters of history, 

, nor the Boards over which they presided, had 
any power over the administration of the 
police, justice or education over their respective 
areas, and in cases where they had any such 
power that must have been under the tutelage 
and guardianship of the District Officers. As 
long ago as 1915, the celebrated social reformer 
of England Mr. Sydney Webb in his preface 
to Mathai’s ( the former Finance Minister of 
India ) book on Self-Government deplored this 
system. “We have discussed endlessly” proceeded 
Mr. Webb, “in England as in India, the 
shortcomings of ‘the Government’ and the need 
for its reform, in this way or that. But we 
do not give sufficient heed * * * * * * to that 


247 



paj(5', ofj Government which really concerns- us, 
most,, bpcausf, it is, merejy) Local Governments 
“This neglect: is, I venture think,'. a ; grave' 
mistake; In, the nations, which, _ in- the., 
twentieth, century,, regard ' thpmselyes.asi-the , 
most;, ady ancedi in, civilization, the most* 
highly deyejoped- in social life— whether- we r 
take the. United Kingdom or s Germany,, 
France or the. United States— wo, find -that; 
by far .the largest parb-of government is now 
that which is not carried, on in the capital 
cities, by Departments, of State, at thb bidding 
of Parliaments ; but that wliiph, is,- bping 
administered, locally , in- village or,,- parish or ■ 
commune, in mvicipality orcounty.or district . 
by the. direction and, far the advantage J>f the^ 
people of these localities. , In-tjmeS of , -Peace,., 
indeed, Local,- Government has become, in 
these advanced countries,, in,, the aggregate, 
more .extensive than the Central or National, 
Government,, * f ?'.* *,,* This-is not because 
Parliament has. become; less... energetic- - or,, 
less important., On,, the contrary. , it ; is , 
busier , and. more important tham-ever, But; 
the. other branch of Government, .Local, 
Government, has during, the past half-century, 
enormously,, grown,,, so that in England, all f 
the. aggregate of Parish councils, District 
councils. Borough councils and , County 
councils come to be, in magnitude or volume 
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- of business, greater than all the GoVeifftmeftt 
Departments put together. This* I 
apprehend, is very far from the p'ositibn 
in India to-day. Bill if India is to adv&nte 
in civilization and prosperity as other 
countries have advanced, it seem's probable 
that an analogous growth of Lbcal 

Government — even to the extent of- doing 
more work, spending more money, employing 
more officials - and making more laws- than 
the Viceroy and his Councils — will* im the 
course of the coming century, take place in 
India”. 168 

The dream of Sydney Webb was never 

j materialized and the system of Local 

.Government in India continued to femsin 
tied to the wheels of the ‘ British revenue 
system with the Collector of Revenue as its 
mainspring even to the last. Happily that 
chapter is over and in independent Pakistan 
we are already in the midst of ‘ a social 
revolution. The Objectives Resolution of * the 
Constituent Assembly of Pakistan has already 
guaranteed economic and political justice and 
freedom of thought and we are to adequately 
organize our rights in this enlightened 
perspective. The question has already been 
asked' in certain quarters whether with the 

166, Preface by Sydney Webb in Jhon Mathai : Village Govern ' 
in British India, pVXV-XVI, 
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-■attainment- of 'independence, there is. any further 
need ofrdecentralization of local) administration 
in view of the ,fact that now, the ultimate 
authority rests not in 1 a foreign Secretary of 
State but. in the elected,, representatives of 
the ’ people. . The question , has already been 
-answered in course of , the .discussion in 
connection with the system of Local Governments 
of Britain, U. S, A. iand France., In order to 
make political freedom real, the freedom must 
not be of one or • of a’ few, it must not be 
limited to a class of government officials who 
are to govern the masses on the other , hand 
freedom must be brought home to the common 
man and the ordinary citizen in his daily , 
life so that he can Unconsciously breathe the 
air of freedom without any effort, , and. need 
not be reminded once in, four or five years 
that he, is actually, a free agent and master 
of the ( bonds with which he is fettered, that 
the ropes with which he is bound ^belongs to 
him and t was purchased with his- money , with 
the best of intentions ) in, the world, i.e„ from 
preventing him from the remotest chance of 
running amok and biting other citizens and 
thus imperil his freedom. In other words 
our, political freedom and independence should 
not merely, be used to putting us in, chains 
so that we may not lose it again or misuse 
that freedom. The fear of misuse is in 


250 



LOCAL GOVERNMENT. 


. essence a' no-confidence -motion on the .integrity 
of the common man. ■ If the common man* 
cannot be trusted 'to build up his own 
peace, his own education, his own roads and 
taxes, how can they be trusted to’ elect good 
representatives and how can those representatives 
be •. trusted . with immense power, ultimited 
funds, with the power of peace and war on 
humanity ? ... On the other hand as Bryce 
■ pointed out long ago that the examples in 
other parts of the world “justify the maxim 
that the best school of democracy and the 

best guarantee for its success, is the . practice 
of local self-government .” 1 ® 7 A democratic 
type of government which does not put its 
trust in the - common, man, . which does not 
educate the. ordinary citizens . f in, the .arts of 
self-government but wants to keep them under 
a perpetual tutelege was aptly described by 
Mill, .which remains a truth for all times 
as follows : — 

“A government which attempts to do 

everything, is aptly, compared by M. Charles 
. de Re’musat to a school-master who does 
all Phe pupils’ tasks «,f or them; he may be 
very popular with the pupils, / but he will 

teach them- little. A government, on the 

other hand, which neither does anything 
itself that can possibly be done by any 
167. • Bryce : Ibid ; Vol l. p. 150. “ • * 
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■' one else) nor-'shows '-any .one--elser, how,~ to 
<' -do 0 anything,"': is ‘like- • a. schools inv'which 
u there' is r rio school-mater, ‘ but onlynpupil- 
‘ teachers r 'who'. : haver never themselves been 
tdugh"t.'” lp§ ■ ' -• •’ u'i • . n ,■ 

The'' Pakistan ! 'Oonstitiiterif 'Assembly'' would 
be well advised to' take note’ of " thro ‘times 
and 'makb' , ¥dequaf:e' ; " ''provisions'' for' a 
decentralized 1 ■ system of - local goverrirrienri’in 
all c th c e ( ‘, Provinces and ' States? : The attempt 
to ' tackle ' the local problems'; from'- Karachi or 
Dacca 'must be' 'given' iip; an exploded 'theory 
of ' ceh'traliSed administration 'roust 'Tje'-forgotten 
and - c tSe" Story of Unrequited ^promiseS of 
control through' ' ele'cted ministers” must be 
discarded as' a" game' riot : worth' the’ ! candle. 
Lpcal arid 1 Central" legislation'’ must 'be carried 
trirdiigli ‘ laying ‘down'- a scientific system 1 - of 
ideal ' government based on- the needs'- of the 
pebple. Local Board must be granted 
sufficient power and authority to conduct 1 its 
own affairs, raise its- own taxes through "its 
own popular; machinery, build up its; own 
roads, > bridges, hospitals, aerodromes, ' parks, 
gymnasiums, ' play grounds, recreation -centres 
arid schools for. every- village and . every city 
so" that the "locality may. not' continue .to 
stare- at" the ''Provincial Budget, with wistful 
eyes 'for- a-' 'drop of mercy in a sea’ of want 
1 48. J.*S. Mill— On liberty and R^reseritativ? Goverrntnt p. 379-80 
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; and an ocean of distress, * so ’-that 8ach 'Village 
and ''union may 'have cheap, effective abid 
homely remedies for every evil r ahd 'all 
problems, and ‘a quick means of doing ''things 
-by :self-help and self-government. 'A "simple 
b : ut amusing story, prevalent in this -pfo'vince, 
'which is often 'repeated in -lighter 'moments, 


'lias ''morals '"'for the statesman of ; our : age. 
The story -goes '"that once a fire broke o tit 
in a government godown containing valuable 


‘tgoverrithgnt property in a mofussil "area 
where a petty clerk was put in 'charge. The 
clerk atOnce wrote out a despatch -to 'the 
head clerk tin the sub-division -who -transmitted 
the news -‘to the "District Magistrate in dtie 


• course. The message 'reached the ‘District 
■Magistrate in due course of ■time ,: who duly 
: passed -the nece’s'sa'ry border -"for extinguishing 
'the fife,' "The ‘ order duly reached the iclerk- 
in-charge 'in about -six month’s time '‘'when 
hardly anything remained : to 'be 'extinguished 
and : all the work had been completed by the 
rain ; and "the winds. The intelligent ' clerk 
‘'however duly 'sent' in - a completion - certificate 
'with 'a ' bill of costs which was 'duly ‘^passed, 
audited and paid. The r 'story, "as lit goes may 
tiiot : be true. Neither are -the atorfes in ^Es'ops 
"Fables. ! Blit still the ‘Stories of AEs'op are 
'taught to - our youhg 'boys ‘from -age to age 
and the above ‘story may also likewise be 
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handed down to posterity in ,the hope of 
bringing an ordinary truth home to the 
, sophisticated minds. 

.But it is one thing to, . decentralise 
administration and another to decontrol it 
altogether. Every question is now-a-days tending 
to be not only a national question but an 
international one ; but that is no reason why 
administration should be internationally guided 
and, propelled by a central force. Man is not 
a machine, neither are men rudderless .ships. 
Therefore however decentralised may local 
administration be, subjects which have national 
importance must be nationally guided, and 
those which are of international importance 
must be internationally guided and controlled. 
For example Food has become an international 
matter , to-day and it is quite in the fitness of 
things that a World Food Conference should 
guide and control the productions of , the 
different nations of -the world, so thrt the 
, same commodity may not be produced in all 
countries in excess of their requirements and 
an essantial commodity be not produced at all 
in any country. As Mill pointed out long ago 
in his celebrated chapter . on Local Bodies 
“the practical conclusion from these premises 
is not difficult to draw. The authority which 
is roost conversant with principles should be 
supreme over principles, while that which is 
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most competent in details should • have the 
details left to it. The principal business of 
the central authority should be to give 
instruction, of the local authority to apply it. 
Power may be localized, but knowledge, to be 
most useful, must be centralized. * * * * 
To every branch of local administration which 
affects the general interest, there should be a 
corresponding central organ, either a minister, 
or some specially appointed functionary under 
him. even if that functionary does no more 
than collect information from all quarters, and 
bring the experience acquired in one locality 
to the knowledge of another where it is wanted. 
But there is also something more than this 
for the central authority to do. It ought 
to keep open a perpetual communication 
with the localities ; informing itself 
by their experience, and them by its own, 
giving advice freely when asked, volunteering 
when it seems to be required ; compelling 
publicity and recordation of proceedings end 
enforcing obedience to every general Jaw which 
the legislature has laid down on the subject 
of local management.” 169 The principle is 
therefore clear. The federal and State 
Governments may direct and control by supplying 
knowledge, information and advice, . but it is 

169. J. S. Mill-Representative Government : 377-78. 
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! ihe -’iBcal bodies wilich ^shrfUld 'he hiiftusted’to 
’’admlfilSier all ’in'atteis 'of 1 ’loeal 'imp'ottah'ce, 'by 
’'people selected 'or' appointed by^thhlnselves 
Responsible to ’tliern in ’every - thing Tor '“every 
-matter. ‘‘Responsibility 'shStlld b’e'lcitabwkere''as 
knowledge ihd 'guidance eliould he unieefScd. 

-METHODS OF CL-ASSiHCATION. 

l W e "are nb\v tin ■a position -'to ; dvocate 'a 
’System 1 b£ ''decentralised administration oh la 
'Scientific -'basis, in which "the “method of 
' cUSSllicdtibP ‘ttf the - different Ipowers to the 
[ eiitnisted to 'ilie 'local bodies ''would be the 
'•'most “important 'question. 'At pre'sAnt there 
Are ’5 types ‘of 'Units of local a’diUinistratidn 
’ihiPikistan, Viz ' : — ‘ 

' Rural : — l.’Th'e' village. Urbah d.'The f i'own 
2, the Union. 2. The City, 

d. The THan'a. 

M. "’Th'e l Sdb-division. 

’5. ‘The District. 

1 the Village. 

From time immemorial 'the Village 'has been 
the UYut.ot social intercourse in tKe Indoil’akistan 
'sub-continent, 'where men have aggregated and 
formed a 'society 'for 'living a rgoo'd life 'And 
realise their best selves. 
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Two types of villages were found extant in 
early recorded history. The Hindu Village 
Community has been much discussed by 
celebrated writers. The Hindu village with all 
its draw-backs was essentially a .well-planned 
system which were organised more or less like 
the ancient city-states of Greece, The division 
of labour was carried on in such villages on 
the basis of castes, the Brahmins doing the 
priest^* and educated class, the Khatrias being 
the warrior class, concerned with the protection 
of the village and the country, the Vaisyas 
bc'ng the trades-peoplc concerned with the 
laws ■of demand and supply of the commodities 
in use and the Sudras being predominantly 
the labouring caste like the helots of ancient 
Greece. The village in such a community 
was more or less a commune all the classes 
being mutually interdependent. The village 
lands after being apportioned for agriculture, 
horticulture and homestead purposes, were 
assigned for public use, the village common 
being for the use of all and sundry and for 
grazing cattle. Some lands were set apart for 
the remuneration of village officers or artisans 
which have been handed down to us in the 
shape of Altsmgha and chakran lands. -The 
headman, the accountant, the watchman, the 
boundaryman, the superintendent of the tanks 
and water-courses, the priest, the school- 
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master, the^astrologer,’ tHe'kiintH hn'd fcarp'ehtfer, 
the 'porter!' t&V waskerfriiB, ‘the 1 haibg'r, the 
cowkeeper, the 'doctor, 'the dinting - girl, 1 'the 1 
musician ..and the' . poet ‘ -were 1 the 1 - Vfhage 
functionaries each of 'whom * we're' entrusted 
with definite 'duties 'ishd \vhbde re'ii'rfnei'ation 
w_ere .the first J charge n'p'dn ’the ‘land. As 
Mathai pointed out, “the'Stii’ff 6f fudctidniries, 
artisans and ‘traders by means 'of which' the 
village communities ‘carried 'bn ‘their' internal 
government have s'hrJ’lved ‘in a^rdcdgniiable 
form almost everywhere. 'A list 'bf o'fficers 
and public servant’s In 'a ’Madths villdge at 
the beginning of 'thh list cdfttury is 'contained 
ifi a .report of a select committee d)f ‘the , 
House of 'commons, ‘issticd in I8T2; -cbifimonly 
known'a's the Tifin report.” 1 70 

.Tihe.-Panchayat or the village council of five 
was the administrative authority of'ilie ‘village. 
They carried. on the ’business of public work, 
public 5 health, , irrigation, drainage, education, 
go-operative credit with the co-operation of 
the different castes. /The Code of Manu 'laid 
down r elaborate rules . of procedure for "the 
■administration ^>f .Justice and the Ar’thssastra 
of' .Kautilya-jlaid down principles of economic 
organization, and settlement of disputes, 

The Muslim 'conquerors of India left the 
-Indian village . Community., intact 'without 
170 J Mathai : Village Government in British India, p. J5. 
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distuibirig its structure in any way. On the 
other hand 'they perfected and systematized 
the ' village ■ community by diverse grants and 
framing rules which have very little been 
published * by ? scholars except as isolated events, 
or catalogue of facts. Little thanks have .been 
paid to the genius of the Muslim conquerors 
who ^perfected and .systematized the village 
community • by regular legal .formalities which 
thoughtfully >known to everybody have not, 
been systematically arid .chronologically placed 
together. During the British rule in .India 
historical research began with Manu-and ended 
with A soke, and -after that the deluge. The 
Hindu scholars .following dn .the footsteps o.f 
their British forbears idealised every piece of 
gossip as the remnant of the ancient .Indian 
civilization 'while hardly bestowing a thought 
on historic documents which lay : at their feet, 
while the Muslim bad hardly any scholars -to 
dig up the past and discover the mines of 
gems and diamonds. 

The Muslim villages bid -.not .-and could .not 
depend upon -slave labour : ‘and -.had .no class 
like "the : sudrts ‘'and .therefore -the entire . land 
system underwent a s revolutionary -ichange ..and 
tenants f - of land were - divided dnto-.-KhudrKasht 
: =5 self-tilling ■’ and Pahi-kashtor foreign labourers. 
The property -in dand ' was - prpper.Iy understood 
in Muslim, times --arid -therefore people , other 
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than owners of -' then lands' were inducted on 
it 1 ' for a term of 'years from outside who had > 
not ' the- same permanent, heritable' -and 
transferable rights as that 'of the, original 
settlers called the ’ Khud-kasht raiyats. The 
documents transferring a .partial and , limited 
interest in land were discovered which were 
given various names as Amalnama, Amaldastak, 
Kabuliyat, Patta and the like. -.“The -peasantry 
were an object of great -solicitude to ,tbc 
Abbaside Sovereigns and . every effort was 
made to lighten their burdens. Mansur abolished 
the payment of the wheat and oct tax in 
money and 'introduced ; the mukasiinet systfem, 
viz., the payment of taxes in kind according 
to a certain percentage of the crop * * * * 
The same boon wcs enjoyed by the village 
communities of Northern Persia and 
Khorasan.” 1,1 Similar enlightened systems were 
introduced into India by the Muslim conquerors 
as can be easily verified from existing record 
of rights. - , 

Every village had a grant of Bazi Zami’n 
from 'emperors which were revenue free, to 
be used by all the villagers jointly for their 
common purposes and the institution of the 
village common wcs legalised. Other lands 
exempted 'from payment .of revenue were 
called La-Khiraj" or Revenue-free for the 


171. Finucane & Ameer AH : Bengal Tenancy Act : p.7, 
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support and maintenance of the learned, 
temples, mosques, priets, mazars, grave-yards 
and the like. Chakran lands were granted to 
public servants for the' purpose of enabling 
them to discharge their duties properly and 
Ghatwali and other similar tenures were 
created for remunerating the warrior class 
who were entrusted to defend localities from 
the sudden ouslaught of marauders. 


As described in the Amini Report : 

‘‘The Mandal or Makadam is the chief Ryot 
( Raiyat ) of a gaon or village and may be said 
to *hold. office at the good-will of the 
inhabitants. His duty and situation lead him 
to act as a mediator between the ryots and 
petty collectors of the revenue, to assist them 
in selling their crops and in raising money to 
pay their rents, and to settle or 4ccomodate 
the little disputes which arise in the neigh- 
bourhood. He is therefore chosen, from amongst 
the oldest or most intelligent inhabitants ; and 
his influence and services depending solely oh 
the good opinion , of the ryots, it is not the 
interest of the ‘Zeminder to change ‘.'him so 
long as he preserves their confidence.” 1 ' 72 The 
patwaris were similarly employed in the'largef 
villages as superior officer with the same' or 
similar duties. The ‘HaTShanah ( hal = plough ; 

. .172. . Ramsbotham:. .Studies -in.the .Land -Revenue .History, of. Bengal.: 

p. 108 . ■ . 
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'machinery, and ■ > by . the substitution- of plans 
of farming the trevehues >df convenient tracts 
* * * As- a matter ' of fact, we finbd es-officiais 
of ^assessed ■ wealth and energys-amilB, Karoris, 
etc., i also "bankets andl court favourities, 
receiving the name of Zemindar'. ■. 

“It is 'qiiite Certain that before * the system 
'of far'mirtg 1 came into vogue, and Zehiindars 
Of this ‘class Were appointed, the village 
■cultivators, where there were mo chiefs over 
them 1 ,' had a customary tenure, wjiich was 
'certainly, however decayed bt Weakened, a 
proprietory right in their holdings. Therefore 
the 'Zemindars, when put over them, could 
Wot 'be proprietors in the sense of absolute 
otvner, 'entitled to the usus, abusus. fructus 
et Vindicatio of European Law. In* 1788 Mr. 
Shore ‘skid that most of the '( then existing ) 
considerable Zemindars might be traced' to an 
Origin within ‘the last century and a half." 1,15 
The quotation 'is borne Out 'by the testimony 
of the 'great historian Ghuiam Hoss&in author 
of the Siyyar-ubMutakharin and is common 
knowledge to-day. 

1 ‘The -office of the Zemindar was "not one 
of pleasure in Moghul times. It had "formidable 
office-procedure” and strenuous duties. The 
‘‘HiiicliHlika’’ 'or 'bohd generally executed by 


175. Baden— Powell : Land systems of British ItKlia': p. 506-509, 
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the Zemindars for performance of their duties 
were as follows : — 

“To observe a commendable character towards 
the body of the inhabitants at . large, to 
endeavour to punish and expel the refractory 
and to extirpate robbers ; to conciliate and 
encourage the raiyats and to promote' the 
increase of cultivation ; * * * * to take care 
that travellers might pass in safety, and that 
no robberry or murder should be committed ; 
and if any one should be robbed, he agreed 
to be responsible for producing the culprits 
with the property or to make good the loss, 
to repress drunkenness and all kinds of 
, irregularity ; to pay punctually the assessment 
less the items of allowed deductions ( mazkurat ) ; 
to transmit to the Government office the 
official papers required.” 1 70 

It will be evident from the above that the 
village administration was very carefully planned 
and perfected in those distant days for the 
welfare of the civil' society and the inhabitants 
were free from the all pervading control of the 
central government in all matters subject to 
regular payment of their dues. The Muslim 
Government was not merely the revenue 
farmers of the day. The maintenance of peace, 
.law and order was charged on every officer 
who had anything to do with the land-revenae 

-rr— - . --■■■ •- — — — — .. __ - — ' 

176. Baden-PoWell Land systems of British India, pp, 5 H-I 2 . 

lxvii 265 



-it miormu sv.hatw " . ( j 

system. The Zemindars, Talukdars i. ana _ 
Choudhurys -jwere (not- absentee proprietors of" 
the>tsoil,t theyj.were;, only ^.revenue officers' tyith 
limited powers,'; Iivjng amongst ; the people" 'and 1 
constantly! /engaged.- in works of rural . upliitmenf ° ' 
in "Which depended their .profit, and security of ' 
service their appointment being'always subject’ 1 " 
to!*; Igoo’d jsbehavioutfj .Agriculture being the'' 
staple llndustry,. and,, ..chief source, of reyenue” 
ofn the- • empire,' the , Government was always’ 

* ' *’* Sff Vf'i i . * in 

solicitious of the ,, welfare of the agriculturists 
which whs secured' by * every means at,' the 
command of the Rulers of those day si As ' 
frankly • .confessed by 1( , the^ ( early ’ British ’ 
adininisfrators of.; Injlia;, it is 'a fact of recorded” 
history -that “the. checks and institutions, which 
we have before described, t jyere necessary in” 
former .times to prevent abuses of this kind.’ 
and., for the security of the revenue” ’ they 
appear, .much more so at present. The ’Moghul 
Government." . from its greater ‘vigour 1 the 
undivided .authority _ which it, possessed and'the 
severe . example which ft could make of offenders, 
was- able-jto' detect and .prevent’' collusions' 'by 
means unknown, to and incompatible with" the 
genius; of our Government." 1 ” Inspite of all 
the vituperatives and invectives showered upon 
the , good- name, of the,' Moghul, administration 
by "writcrs-like-Sir- Jadu hath’Sarkar and others 
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the 'documents cited ;.by .them show . the extent 

'' r »* 1 , . , ' ! , 

of paterhal care /and, anxiety, displayed,, by the 

» * t * * • ^ 

Moghul Emperors of -India for .the masses., . A 
Firfhan "of Aurangsib . to .Muhammad Hashim, 

‘ 1 1 i 

diwah '"of : Guzrat dated. 1669 A. D. .ran as . 

1 i 1 j J ; 

follows .“First-*- They-. „ should practise 
benevolence to thc : cultivators,, inquire, into 
their condition and ;exert themselves judiciously 
and tactfully, so that the,- cultivators may .joyfully 
and heartily' try - to increase the cultivation and 
every arable ■ tract- , may be brought . under 
tillage 

“Second— At : the beginning of the year inform , 
yourself as 'far as possible,-, about the. condition, 
of every ryot; as • to whether they are .engaged 
in "cultivation* or are abstaining , from., it.. If, 
they 1 can ‘cultivate; .ply -them with, inducements , 
and" assurance "of kindness, . and if they desire 

* -Mi 

fav'ouf in any matter show them, that, .favour . } 

* * * If’ you find ..that the- peasants are unable,, 
to procure the implements of, .tillage, advance, 
to them money --from -the State , in the form 
of ' tagavi' after taking security.” 

‘‘Ninth — If/ ( God forbid -it!) any^calamity 
from earth of' sky overtakes a mahal,. strongly 
urge the am'ins * and amils to -watch . the' standing 
crops, with great care and* fidelity .; and. after . 
inquiring’ into the sown fields, they should 
carefully ascertain the loss according- to the 
comparative statement of the pi ~ id t 



produce ( Hast-O-Bud ). You should never 
admit as valid any Sarbasta ( exemption ) clamity, 
the discrimination ( tafriq ) of 'which , depends 
solely on the reports 'of the Choudhuries, 
Qanungoes, Muqaddams, and Patwaris ; so that 
all the ryots may attain to their rights and 
may be saved from misfortune and loss, and 
usurpers may hot usurp ( other’s right ),” 

In fact all Sanads were granted to Zemindars 
from the Emperors under similar terms, as will 
appear from the Sanad quoted . in the Fifth 
Report purporting to be from Nawab Sarfaraz 
Khan, the Subedor of Bengal to one Ramfcanto, 
a Zemindar of Rajshahy Purgnnah.” 118 The 
Zemindars were charged with military and 
police duties for areas under their control and 
proper performance of the police and military 
duties was one of their conditions of retention 
of office. Land was not treated as the means 
of making one person rich by giving him "rent” 
or unearned increment as defined by the 
classical school of Economics. Land was a 
place to live in on a co-operative basis and 
rent was a payment to the , state for the 
protection of the state. As Mr. Field had to 
confess “but there .is one sense in which it 
is absolutely true that rent is a British creation. 
Competition rent — that xent . of , which the 
principle is explained by .western Political 
178. Fifth Report: XLVI 
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Economists, had no existence in India before 
British rule ; * * * * * That Stdfe of' {Kings lii 
which land is regarded’ merely as ‘one’ of" til £ 
many- modes of investing' capital 1 * and' '.'ii 
competed for up to the point at Which ' it 
yields a profit at least ‘equal to that which can- 
be' obtained’ from other objects’ of' investment; 
never existed' in India .” 170 Neither " the " great 
English' Jurists nor their * best states iiibm 
supported* the Zemindary system', ahd r ' ‘the 
destruction, of the rights of the Villagers;' Mr.' 
Justice Trevors celebrated ' Judgment in ' tli’e 


great Rent case ' made the ’ position Of the 1 

+*- 

ancient land ' revenue-system clear' iri thede 
words “The Zemindar enjoys' his estate' subject* 


to and limited by these* rights' and' interests 
of the raiyats, and the notion of ah absoltitd 
estate is" as' alien from the Regulations'- a§ 
the old Hindu' and' Mahome'dan Law.” 180 ’ 
But the wheels of the' British profit-sharing” 
East India Company ’ stopped at r nothih'g” ; and' 


land was made" to yield' all the golden- eggs- 
irrespective of the question whether the -geese 
would survive the process or' not. Land thus 
being- only a subject of lucrative - investment;- 
quite in the ■ fitness - of thing's, to a r Registered, 
Company, of Share-holders -named the - East 
India, Co.,.- it . mattered very- little to -them 

.179, . .Field!: .Introduction ;.to the. Bengal Code.- R,\ 74; 

ISO,- Weekly Reporter, -Vol.-IHr Act Xrp. -29; - - - 
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whether the village system was left 'in' tact 
or perished. The company cared' only for 
profit, for a return for their investment and 
any method of administration best suited to 
the yielding of more profit mas . to them the 
best t> system of ' administration. Secondly i the 
motive of profit-sharing was wedded to the 
English conception of Land las Real Property 
held in fee by 'the Barons from the King and 
over-night the Zemindars were invested with 
the' full powers Of proprietorship. - “The system 
introduced by the English, was -avowedly 
directed from the, very first to the.fcreation 
of a class of rent receivers. The Permaiient 
settlement of Bengal, in leaving the ’majority 
of the tenant class at the mercy of the new 
proprietors with vague promiccs of future 
protection, afforded a good opportunity for 
putting up peasant holdings, to competition 
and creating competition rents, had such a 
creation been consonant with the ideas and 
requirements of Indian society ." 161 

The third incident of the new land-revenue 
system introduced by the' British was the new 
sale Law which along with the other two 
incidents discussed above cut 1 at the very root 
of the village organization in India by taking 
away all sense of security from the tenants 
of land by allowing "confiscation of the rights 
191. Field : Introduction p 75. 
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of persons who were in no default ;and had 
no means of protecting themselves” whenever 
a superior tenancy was brought to sale. . All 
sense of security was at an end. The greed 
of , the tax-farmer had swept, away, all .the 
rights of the common .man established through 
cnturies at one stroke of the pen . of • : the 
English law-givers and the ancient village 
civilization of India was destroyed forever. 

■ As field has pointed out . “the immediate 
effect of all this was, in the language of Mr. 
Mackenzie* to , disjoint the whole frame of. 
the village societies, to deprive multitudes of 
rights* . and property which their families had 
held for ages and to reduce a high-spirited 
class of men from . the, pride of independence 
to the situation of labourers o,n their paternal 
fields .” 182 The notorious “Haftam” and 
“Panjam” regulations by. .which the Zemindars, 
were invested with . absolute and . arbitrary 
powers , of distraint are., well-known and as 
the Floud Commission found that men of 
the highest position like “Colebrook Lord 
Moira and others were of opinion that the 
Regulations, however, well-intentioned, had had 
the effect of destroying in part the custody 
rights of the raiyats ,” 188 but the finding of 
the ; Floud Commission was too late and the 

182. Field ; Ibid ; p, 165. 

183; Report of the Land Revenue Commission, Vol. I,. p. 22 . 
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R&i'yat r stands ' to-day in the "same’ position as 
during'’ the' last'" 150 'years' c.of British' -Rule," 
8r wotii: • -‘'ui' 1 — I— ,- J . ' 

SSge''"by st£ge : was thus 'ruine'd th'e most 
scientific "Structure oi' felagd '’and : itS local 
ad'fnniisWatifeK^faiSed ’by 1fih‘ l ieniuS li of ' Arjlaif 

i f ‘ii s» i-'iS- 'yvp 


6irb'ct8rs l! of "fiast ihdia 1 Cdih [ t>fLnfe’ t When thb 
English poet 1 Goldsmith was, ' ‘lamenting the’ 
ruin : 'oF’^hfe sturdy !1 pea"santr"y' of J Etiglafid "in 
tlie handk l of 1 gfetHy ' IaKd-hblddfs and sfifging’ 
fhe plk'fritive s&g’fef" the 1 , 1 Oeserted 'village,' 
fife' compaffiots in 1 IndiS 1 wetfe ’ initiating^ a' 
parallel 1 "pblify*' of'' d&t?licti_5iP 7 'ah'a r "ruih in 
lti9fa' with 11 no' Goldsiliffiifer MiltSn* t6 lafnent 
thl', devUstati&n o/’ J< th’£' rural' 1, life of idyllic 
felibitjF'ih feat' 1 1 was 7 ( th eA Q known as Jil 'th'e 
PataSise ‘ of ^tfie 'Ea's'tf 1 ' The’’ doggrel 1 p'oenFof 
aii Ehglifh v 'BUc'catieer : of SBivJiis&n represents 
the pTcfurb of ^de^’is&tioh' cBTrtJilStely : ‘ ’’ 

i I >f}iW i* , j'ljt'i* 

Fifteen men on the dead man s chest 

t _JLitJ lu'll' JO V .~l 5 J 

5 , Yoj! ho! hoi and a bottle of^ mm ^ 

i Drink and ; the devilhad Hone for 'the rest 
Yo I *ho ! ,ho*l and .ajb'ottteof rum f I , 
Substitute, , “a , handful o^ { - Rent” for “a bottle, 
of "Rum-” and "greed” for the word* “drink” 
and the, picture of. destruction becomes too 


272 



LOC AL GOVERNMEbU. * . «: 

true of the rape of the Indian village at the 
hands of our foreign conquerors. W e were 
told of the Moghul despotism, of its military 
government and the dominance of Persian .nobles 
in the Moghul administration. We have "been 
taught to contemplate the visions of the 
execution of Bandah for the destruction ; of 
Sirhind and the Black Hole tragedy but beneath 
the surface of these actual or mythical stories 
the real genius of the Muslim Empires in 
India were concealed for ever , to hide their 
own blaclc misdeeds which the new conquerors 
begcn to perpetrate in this fair land for 
feeding the English .Nawabs who financed, the 
East India Company. The newly centralised 
administration set up by them made the whole 
country subservient to that one man, the 
“Collector, supreme over every man and 
everything” in the realm, before whom the 
Zemindar, the tenant the local self-governing 
institutions, the Judiciary, the legislatures, the 
police all bowed down in submission as if to 
a superman who was. created only for receiving 
submissions and. habitual obedience. If in 
England sovereignty, rested with the people as 
represented by the Parliament, in British India 
it rested with the Crown as represented by 
the Collector of Revenue, a mere gatherer of 
other people’s bard earned money. If democracy 
is. to be organized again in this -py ^d„ 
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trhe cehtre of/ responsibility „ must -be shifted 
again from the oligarchy t-of,, official, -whether 
foreign Or- mative.i, -to jtthe ipass r of people, who 
live in ithe jinuddy, ;-fprlorn, -deserted villages, 
who- in' p'olrticfal theory pt -,,‘least, ; are' to-day 
universally [recognized, as, the beneficiaries ,,.as 
well as ultimate reppsitorjes.pf all, -political, .social 
or economic power. .Hpw.ibest tpdo,,-it? .Let 
ns -consider.- , 

Long c ‘ ‘before- ’ *the Dravidian civilization 
spread -in ‘India, ‘the unit -of human-habitation 
and local ‘administration was . the village. It 
was the primary unit and’ 'basis of human 
culture -and -'development. The Dravfdian, 
Aryan ‘and ' Muslim ‘conquests . accepted the 
Unit and improved upon it. :We are not 
concerned here ’with - the . types h of -.villages 
and with the hair-splitting -classification of 
villages- undertaken nhy Main, -Baden-Poweil 
and r: othcr -scholars. Whatever might -have ithe 
origin -o‘f dlassitication of eich type of -villages 
the centtal faetbremains that- the -village -wqs 
the 'real --unit' 'of administration . of. human 
-affairs and --other ‘units were mere 'federal 
'unions of the ’system /of villages. Life -flowed 
consistently 1 ‘here -unruffled very - much by 
external 'force- of circumstances. /The , village 
-was more akin -i to the t Gredk (City-states than 
-any other unit of 1 /the -primary itype. -As 
■•’Lord 1 Metcalfe, ' in his classical description of 
• 274 



LGGAL GOVERNMENT. 


the Indian villages, .pointed out “The village 
communities ■ are , little republics, haying nearly 
everything they want within -themselves, and 
almost ; independent of r any foreign relations. 

' - » » * . ^ ' *r < v y t , i 

They seem to last when nothing else lasts. 
Dynasty after dynasty tumbles down ; revolution 
succeeds to revolution ; Hindu, Pathan, Mughal, 
Maratha, . Sikh, English, all are masters in 
turn ; hut .the village communities remain the 
same. In times of trouble they ,arm and 
fortify -themselves * * * * *- The sons will take 
the places of their fathers ; the same site for 
the village, the same positions for their house, 
•the* same .lands will, be re-occupied by the 
descendants »of .those who were driven out 
-when the village was depopulated. * * * The 
'union .of . the village communities, each one 
•forming, a .little state in itself, has, I conceive, 

* ' ’ 1 ' t ' V - 

contributed more .than ,a n y other cause to 
.the .preservation of .the people of India, 
through all the revolutions and changes which 
they have suffered, and is in a high degree 
conducive to their happiness and lio the 
enjoyment of a great portion of freedom and 
independence .” 184 

The only parallel to the Indian village in 
the whole history -of human societies were 
the brilliant Greek city states of ancient 
Greece which differed in some important 

184. Elphinstone : History of India, 5thed. p, 68, T\ 
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respects from, the ' Indian village.'- The Greek 
cities were larger .aggregations of population,' 
mpre ' or less of the size of ' “Unions” created 
under the V. S. G. Acts and the Greek ' cities 
were independent of outside 'control. The 
Indian villages were much smaller aggregations 
of men and were subordinate to the kings; 
the Empefors and Provincial Governors. But 
the Greek ' political theory Tecognized that the 
size of the city should be so small as ' to 
enable citizens to know each intimately and 
take effective part in the government of the 
city. In the census definition of India a town 
included ‘every continuous collection of - houses 
inhabited by not less than 5000 persons, 
which the Provincial Superintentent ' may 
decide to treat as a town for Census purposes' 
and by implication all other aggregations of 
people less than 5000 were ipso facto villages. 
In the Census of India of 1911, the following 
types of villages were found : — 

Rate of population pet thousand in 


- towns 

and villages. 



Viiiages. 

Towns, 

British Indir — 

905 

95 

Native states — 

900 

100 
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’ PojDiilatibns 

5000 Und 2000 to 500 to Uiittei: 
ab'tiVe 5000 2000’ 500 

Britisli India-— IS 138 483 360 

NiitiVe States— 10 114 454 ’422 

the Census Report 'of 1911 'cimpifetl 'tte 
townships of the 'different states of th'& W'dirld 
as follows 

“In (jerrnany ‘landstadte* or places with a 
population of 2060 to 5000 are included . in 
the urban category ; in America "the same 
category is used to include all ‘incorporated* 
placed with a population of 2500 and upwards, 
and in England all sanitary districts with .3000 
or more inhabitants. In fixing the standard 
for India at 5000, however, we have certainly not 
erred in the direction of over-exclusiveness.’* 1 8 8 
The census of 1911 practically remains true to 
our day in point of analysis. The average 
Indian village was mote or less a habitation 
of about 2000 people. Villages may grow 
gradually upto a reasonable size and a population 
of 5000 is the reasonably maximum but the 

V ■ « v . .» f - t • l '*<•..« „ . . «. . . • . . , V * ’ ✓ ** * 

reasonable minimum must be fixed at 2000, 
below which a village cannot properly function 
as a well organized community. Modern 
amenities of - civilized life like the Post Office 
( including Baying Bank for the poorer citizens ) 
schools* -Play -Grounds, Parks; Libraries -and 


185. Census of the India, 1911, Vo!. I, part f, p. 291, 
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Hospitals along with other proposed amenities, 
which we shall i discuss) , hereafter, cannot 
suitably arranged i for the smaller villages which, 
if allowed to exist, would remain backward, 
ignorant and unhealthy. The ,|future village- 
system of Pakistan must be remoulded in the 
light of facts and ^ circumstances of the modem 
age if an efficient system of local self-government 
is to be discovered. The village commune is 
of the most vital importance to the nation 
and a neglect of the same has brought India 
and Pakistan to the verge of econoinic ruin 
and bankruptcy. As Blumtschli put it “the 
personality of the commune is to its district 
what the organized nation is to its' country. 
It inspires it with its common life ; hot, indeed, 
a life of political activity, but of , common 
social and economical interests." 181 ' 'The 
village 1 thus must be the primary unit not 
only of social life but ’ also of political 
administration and economic organization to 
make good life possible and the present 
British system of local administration with its 
artificial, uneconomic and arbitrary units to 
sitisfy the autocratic idiosyncracy of a 
foreign^ conquering race," must be abandoned 
with Thanks and consigned to the flames. The 
modern divisions of the country into Unions 
and Thanas are extremely uneconomic, unreason- 
186. — BfunUchti : The Theory of the Stite : p 248, 
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able . and arbitrary and unsuitable . to tbe 
genius of the people or sprit of the times. 
Even , the Royl Commission on Decentralisation 
in India strongly recommended the village to 
be made the primary unit of decentralized 
local administration in eloquent words as cited 
below : — 

“The foundation of any stable edifice which 
shall associate the people with the 
administration must be the village , as being 
an area of much greater antiquity than 
( the new administrarive creations ) and 
one in which people are known to one 
‘another and have, interests which converge 
on well-recognized objects .” 3 87 

In fact the soul of a civilization lies buried 

• 1 » - 

in its rural populations living in scatterred 
villages, while the towns are merely the centres 
of display of vices, the pomp and greed or 
in other words, the frailities of the kingdom, 
If the statesmen of our times can make the 
village live again the nation and the state is 
bound to revive and pulsate with a new life 
and vigour which can not be achieved in any 
other way. Every institution of the constitution,' 
the economic, penal and social laws, must be 
measured and made in conformity with the' 
needs of the village where our teeming millions 
live and not in terms of a few luxurious 

187, Parliament«ry'P»pers : 1909, pp 238-39, 
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cfties where 'flo'c’k ‘'around tlie'ihie rich and the 


pampered classes" with bite prjdes ah| preju'iilEes 

it : .-Kt/i-v-Ts’ jukL.-iTiiH i-tii 


of a/sejf-centred/oiigrachy. . Blit' inspite bf'^ the 

reco'mmendations ’!of the ' Decentralization 

----- - 0 ,; 


Committee" .’as .'quoted gbov'el 'our , Tjritislr 
masters liquidated' the village by ''creating "it 
new arbitrary, unit called the "Onion" 

.li > W'.'w'V j *■» r f jo i"'iV ^ a 

inconsistent with^ the previous policy of the 
of the anciep't revenue system’ 'of t the, land 
which wrs typically based bn 'th¥ village 'economy 
as we, have, already, seen "and 1 winch ’’h of ‘only 
recognizee! the'villa'ge at’ a J ’unit' of human 


recognized the 'village at a '.'uni 
habitation blit "also the 'village .’as the. pfimary 
and "the most importaht' 'u?>it of ! th'e local 
administration. ' 1 ' J 11 

'th, 



the 

i ii 

to 

r\ 


India J.^Administration .thus ended 'in .dismal 

failure and , both the , Union' .Boards and tTnioh 
•' , t .i.i ..u ■[ ;' -c ,r,i 

Benches Tailed, to do . any . appreciable, service 

to the rural population of, our country and 
b.qcame. ^merely,, ,pe (i . centres , of ..narrow .ana. 
sejjasti tjarty-poiitics wherein ^he.^patties were 
concerned, .not, w.ith ( nny philosophical . .or 
doctrinaire differences . butj merely ..with the 
control, of .the. fuachineiy of^.tjhe Union, Boards 
for. the/r,, pergonal aggrandizement.. .The Union 
Board rqads, are (maintained, hy r God, the other 
■ Union- Board- functions -are discharged on paper 
on the basis of ‘completion certificates’ as 
280 
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noticed above, and the rural police paid :by 
the Boards serve so many masters, that they 
end by serving none, . and giving weekly 
haziras to the Union Board Office and Police 
Station . they draw their usual pay f which is 
paid with the guilty-conscience that the same 
is not adequate even to, maintain a dog- and 
accepted with the guilty-conscience that . it is 
being taken without doing any work ' at - all. 
The picture is like that of the two cebrated 
pick-pockets of Benares, one of whom had 
only a single coin which the other < wanted 
to steal. After removing the coin .from the 

others pocket the thieving scoundrel found 

* <■ 

that the other was even a greater scoundrel 
than he and the coin was only a counterfeit 
one and all his labours had been lost in vain. 

In theory the work of all the Union 
Boards , and Benches are supervised by the 
Circle Officers and that of the rural police 
by the officers of the Police Station all of 
whom are responsible to the collector of the 
district; Thus all supervision from above are 
regularly and duly done and proper reports- 
are duly prepared and submitted to the 
Collector, Commissioner and Local Government 
who publish progress reports from year to 
year. Open any volume of Indian . Economics 
or the Reports of the Ministry of Agriculture 
or local Self-Government and a pletho o* , 

281 , 
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^schemes Oof ^-croporotation, • 'co-operhtive 'fat m'in'g, 
i.co-‘operative '’Marketing, ‘ co-opetatiVe ‘ credit, 
^schemes -of -Horticulture '-'Pisciculture, "Poltiy- 
farming,' cottage -‘industries 'and a hurfdred 
other »mellow schemes' of -ruriT'upliftmfefit 'ire 
daily “being * printed, discussed -and' circulated 
■to the ■> Union ''Boards and progress reports 
.are' i being ^published with the photographs ‘ of 
Hon’ble '''Ministers -‘themselves 'tilling 'the 'Soil 
•with -plough -and cattle in the ‘midSt _ 'Of 
police-escorts 'and' official 'supervision.' with' bold 
headlines.' Go to those villages, 'agricultural 
farms 'jand other places and' 'see - whgt is 
happening 'there. In corners of district towns, 
in iseduded 'Urban areas, model Agricultural 
farms are being operared which Ure 'neither 
model nor any ’-sort of agriculture. 'Crops 
worth! say ;Rs. 1 lakh -are being raised' there 
at a .cost of say of Rs. ID 'lakhs through 'a 
hierarchy; of Supervisors,' Overseers, Contractors/ 
and .their assistants and the Agriculture 
Departments of our governments 'are serving 
the two-fold purpose of juitigatting • educated 
middle-class unemployment and satisfying the 
conscience of the ' government to 1 avoid 1 the 
blame of doing nothing to improve agriculture 
in a agricultural country. The simile' is not 
unlike the story of the pious king whb' while 
sleeping. 'one night in his palace heard footsteps 
on the roof and enquired ■ who was making 
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* rio'ise. A prompt answer came from the 
1 'nocturnal' visitor that he was looking .for, his 
‘lost camel. The king surprised at the answer 
rehiilced Tiim for Being such a fool as to look 
( fbr a f camel on the roof of a palace. The 

• ahswkr "of J the unwelcome visitor was that if 

. . > • ' . , . ' ' ' - */ I *i / » t, lr • ! '.>• 

the King ’could find God in His palace he 
■also -could possibly find his camel on ..the 
roof. What we find now-a-days is that cosily 
schemes 'of agricultural and rural improvement 
are ’being organized hot in the villages but 
in palatial buildings, in cities and ‘ towns } ..and 
being executed by Highly educated 'gentlemen 
who have ’ ii'ever seen villages except through 
the windows of railway carriages and in whose 
mind the word “Village” brings back nil the 
poetry of the “Megha-Dut” of Kalidasa, rJl 
the romance of the “Lucy’’ poems of 
Wordsworth and all the idplhc happiness of 
the ’shepherds of Chaldea who paring at the 
starry nights in their desert v:„ages 
the science of astronomy. 

Ct The hawthorn bush. wr:a soar? ecnrrrr 




For talking age are 

i * 

Not so are the : 
Pakistan, nor sryvrre 
The essence ef tec ee 
local govenrrere has r 
problem cf arc h ■; ; ;r 







village itself by tbe villagers themselves, that 
of the district in the district itself, that of 
the city in the city itself by the citizens and 
that of ' the’ Province in the province itself by 
the people thereof. Supposing that in a modern 
village a boundary dispute arises between two 
adjoining land owners, what happens ? Either a 
murder or grievous hurt or ■ at least a simple 
hurt is committed. The parties rush to the 
criminal court in mutual vindication of their 
rights and after a protracted ruinous litigation 
of both parties in the criminal court., the 
parties are ultimately referred to the civil 
court where after mutual skirmishes of a 
preliminary nature an Amin is appointed to 
survey the boundary and report to rhe Civil 
Court the result of such survey. If the lands 
in the meantime are not sold out by both 
sides to defray the cost of litigation, so as to 
leave nothing to be r measured and surveyed, 
the survey report goes to the Civil Court 
whose decision is challenged in First and 
Second Appeals and unless the parties are 
Zemindars of wealth they are usually ‘eaten 
up’ by litigation long before the dispute comes 
to an end. What happened at the time of Manu ? 
The matter would then have been referred 
to the King or Judge atonce who would have 
settled the same by local evidence of the oldest 
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inhabitants; 188 r If s r again \ f the -problem arose 
in cM'oghtilv' times *? The’ matter’ then and there 
would ’have been ’referred ito -the'-village Ataih^and 
the/Hal-S'hana, -*who, would- -have- then mud-there-, 
gone upon the, land, , measured the boundaries, with 
reference to -.the village .records -andulecided an 
ordinary dispute in course r of, the day. >Under 
British dispensation the heart and circulatory, 
blood-vessels of the village i hav e -been. transferred 
to district and sub-divisional , towns - in alien 
hands who ^cannot function unless elaborate 
formalities, are gone into and elaborate 
instructions are invoked. The- circulatory and 
the respiratory system of ' the rural areas having 
thus been artificially transferred' to bodies 
neither resident in the village nor responsible 
to thewillagers, unearned wealth is accumulating 
in ’the towns and cities while the villages go 
decaying and the foreign injections of 'inter- 
national trade which are being applied ‘to remove 
the disease are gadually suffocating the body 
social,; already exhausted 'by the British revenue 
system .and local government. 

Returning to our original' rearch as to the 
size - of the- village- Unit; we thus find that, the 
village must be . 

1.' ' A. ' .sufficiently' large * unit to make 
competent administration of locakproblems 
^ possible/ 

188. -Mathai : “'Village Government in British India, p, 2 
lxxii 285 



2. That it must have ' control over its own 
affairs and’ all village 1 administration must 

. be responsible to -the villagers. ' 

3. That 1 the rural police must be sufficiently 
efficient to’ perform its ownfunctions and 
must be responsible to the 1 village 
Council of Elders. 

4. That the’ rural taxation, sanitation, 

agriculture, health, sports and education 
must be in the control of the village 
council « 

5. That all petty civil and criminal justice 
must be vested in the village Council 
and cases involving a value of Rs. 500 
only and above being referred to Civil 
and Criminal Courts along with criminal 
cases of heinous nature. 

6. That the revenue of the village lands 
must be the first charge on the funds 
of the village Council, which would 
raise all revenue, taxes and rates through 
its own officers and the present system 
of sale law. is to be abrogated, 

7. That each village must keep a complete 
and adequate number of sets of its 
record of rights, maps, survey ,, reports 
and other necessary documents, in charge 
of competent officials who. shall be 
responsible to the village council and 
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the dereliction or neglect of whose duty 
would be an offence against the state to 
the punished as a heinous offence. 

8. That all supervision, control and guidance 
of village administration by the district 
and provincial authorities must be 
merely consultative and informative and 
not coercive, so as to take away the 
spirit of local responsibility. 

9. That all poor relief, Zakat and other 
humanitarian institutions must be 
controlled by the village Council under 

* the guidance of the District and 
Provincial authorities and definite 
institutions must be established in every 

' village for poor and old age relief to 
bring all relief home to the villagers 
themselves.' 

10. That the village Council must be a 
sufficiently large elective body to secure 
adequate representation of all shedes of 

• interest and to make impossible coterie 
rule in their own interests. 

11. That the village council through its 
sub-committees must be the corresponding 
agents of the Agriculture and Industry 
departments of the Provincial or State 
governments without the intervention 
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.of 0 ;a hierarchy --pica.useless'j -highly 
, - .paidjpfficials.-m - a - I . 1 

12. Thatlthe''doty -of' religious- and'! primary 
■ .education r -of < every -child, i. maid l on 
female- would , be -.vested, dniithfe-vvillage 
- council through- its Education iGommittee 
tyhich,- Twpuld , the-. ,required,-> to.'uctt in 
, accordance; with, the national, -and 
provincial, edpcatjon-Godes.-t 
13.,*Xhac, t alh ' public, i fishery, - ; mosques,t- 
; temples, parks,,, play grounds, i grazing 
lands,, hospitals, '(.-schools, and-, protected 
, gardens i should be-) vested i in ithe village 
'Council;, ,which shall i-he responsible! to 
. the,, villagers- for- due > performance ■ of 
their functions gross neglect or 
, dereliction ,of duty to perform u which 
would be punishable as - an offence 
against the .state-, on. petition, to - ther - 
magistrates , by, at least - one-tenth of 
the adult citizens of such village,, false 
complaints also beipg similarly punishable. 

14. That the Ciyjt, Courts must,, strictly 
guard .the rights and. liberties, of; the , 

. people so as to, effectively control., the 
.proper' discharge . of public functions 
.through judicial control. 

It is, t|ius by cvolving'ithe villagoi that we 
would succeed in evolving a thoroughly 
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democratic spirit in- the country, by harnessing 
the local- • patriotism » of the people for building 
up our national patriotism and educating the 
bulk of our people in the ways of democracy, 
so that they learn, to cherish the freedom of 
the country with devotion and* not be made 
unwilling slaves and merceneries sept by the 
whip of the task-mastes to defend a freedom 
which they have never tasted and loved and 
which in the hands of’ reluctant masters 
became only instruments of their oppression 
and rapacity. As a cebrated writer on 
Geography has pointedly clarified the position 
“Geography teaches that regional consciousness 
, in all its degrees is a function of mankind 
and that internationalization, in' so far as it 
attempts to stifle regional expression is a 
fallacy .” 180 • The future scholars of our country 
must undertake to write a whole encyclopaedia 
on the constitution of the • village community 
in a Modern Democratic country. 

TH AN AS— r After thus creating the village, 
the primary unit of human civilization, next 
.in point;: of importance * is to create ,the 
federal centres where the co-ordination of the 
activities and administration of the villages 
may be .centralised for the sake of convenience. 
-From . the discussion already made above it 
would .' be, clear that the system of the present 


189, Rudmose Brown : The principles of Economic Geography • XV, 
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Onion" Boards* rffflSt 1 alfbgethert be -abolished,) 
an’d’so'me' unit larger* thuir that Union" and 
smalle'r 1 tharT iHi" thanasi should) be set) up. 
At present about 7 25Wilfagdspon an average 
cdnStltutb 1 tbe 1 union" With’ i ab'out 1 7 or 8 
villages' in da’cli 1 ward’* whereas"’ about 10 to IS 
Urfions cbnstltdte? each > thaha. With the 
r'edisSibufion ole the atfea of each! village as 
iKHicatecP aifbve; thfe number of villages/ m 
e&ch Unioh oif 1 the* present scale wouldi be 
ab6u# T 6r 8 villages! whrchi would bei too 
small a 1 number 1 and about 100 i villages in 
each thaha J Which 1 Would be too bigran area 
fob 1 effective stfperviS.on’ and control. ‘It is 
tfi’irSobe advisable th'at the number of thanas 
in eafcb sub-division should be increased so 
that thfe big thanfcS may be divided) into 3 
sfUdlft? thanas and "smaller ones* into r 2- small 
tbtrtas, which should be’ the federal centres 
of 'Wll&J’ef'fdr all practical putposes 
With tbe abolition of the * Unions, the 
thdnhs wSuld thus be teal cfentres of educative 
control of the Villages ’and’ thus assume a 
fell ltiipbrtMce in national economy. At 
present tbe thanas 4r4 bere geographical 
exjJri&oris with no real existence except 
blit Ideation 1 of tbe police station. In <.the 
proposed scheme b£ village local got eminent 
also thanas butt remain the centres of location 
of the district police force which would have 
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to-' control, heinous., crimes., ai}d_ gangs. The 
district , police, nyust, he a , body »’ responsible to 
the people. , of * district , and r directly ( managed 

by,. District-, Councils ■ or Boards in the English 
pattern,, so. that they may learn to discharge 
their; duties, under the constant care and 

. ‘ t. w - ; * — - — « v > , . 1 

supervision^. the. representatives of the’ people. 
The thanas must be so organized as“ to be 
no.t. only, the location of the District police 

* * t * * t t ^ ** ’pi* * ,» * 

but also of. higher sphools and technical 
education as well as of other light cottage 
Industrie’s of national character from which 
the villages must be constantly fed with education, 
information and guidance and the' villages m 
turn feeding the arts and crafts. Schools’ and 
recruitments for the thana police and other 
thana officers. All thanas must be organized 
with a view to ultimately be real federal 
unions of the villages in all aspects of social 
political and. economic life of the village. 
Thanas should also be r centres for the 
administration of civil and criminal justice of 
primary nature, the courts having original 
jurisdiction in the smaller cases, so that the 
villagers’ may .have speedy remedy in urgent 
matters near .at hand and may not haye to 
.ruin .themselv.es by ^constant -journeys to distant 
-towns to enjoy -the (luxury ,of litigation. Even 
under* British administration there have been 
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established many choukis near about tbe police 
Station compounds in thanas which have done 
considerable ciVil'work of original nature. '•> 

If the thanas are properly organized 'in the 
way as suggested above, the present 1 sub- 
divisions! head quarters may easily be abolished 
which may be converted into thanas. But till 
the proposed system be fully executed and 
developed, the sub-divisional head quartars may 
be retained for control of the thanas. 

The real unit of local government , next in 
importance to thana would , be the District 
Union which would really be the , federal 
centre of all thanas and sub-divisions and serve 
as the centre of all political, social and economic 
development' of the Country-side. 

The stucture' of the District administration 
must likewise be of absolutely democrtic and 
self-governing type. , The boundry of a district 
in our land has been fairly and firmly established 
for a long time to require any hasty change, 
unless some changes are advocated on grounds 
of public policy. 

The creation of the District must be within 
the power of provicial or state legislatures 
just as in England or America and the U. S. A. 
has passed a general country code, though 
special legislation for' individual countries are 
also made from time to time. As in England 



'i LOCAL GOVERNMENT. 


' ! 


and America the present districts must be 
made political as well as administrative and 
judicial districts. We shall take up these 
divisions and see how far the present nature 
of the district administration wants changing 
in conformity with the ideal of local government 
in different countries. 

On the question of size of the district, 
ideal for the purposes of local administration, 
it seems that the present size of our districts 
constituted at different times by our British 
rulers in the 18th and 19th centuries were 
determined haphazardly, without any thought 
abouh the convenience of the people and the 
sole determining factor of the area and the 
population of the districts was the convenience 
of the East India Company in collecting quickly 
their annual revenue. Although the Congress 
and the Muslim League fought for responsible 
government for a long time neither of these 
organizations thought of formulating the principles 
which should determine the area and population 
of administrative areas suitable for efficient 
local government consistent with the needs of 
and convenience, of the people. It is well 
known to the students of the Revenue history ' 
of the East India Company that after the 
acquisition of Dweani the entire . territory was 
apportioned between the different Provincial 
Councils of Revenue as follows : — 
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• Calcutta Cqungil Calcutta Pafganas 
i • ,, , (24 djerganas ) 

„ . , .Hughli--. ; ■ 

t ' Hiili"- • ■ , 

, - ,Mysadel ; ( >Mahisadal ) 
Tajnluk ^ 

Nadia , - 1r - , / • 

, , Jessoge ' i * , J 

, - Mahmudsliahi 

. • iTaluksof Kaptunagar i 
Similarly- the, territories under .the-Mprshidabad 
Provincial Co.uncil, Burdwan Provincia‘1 iCnuncil, 
Dinajpor Provincial, Council, Dacca ’ Provincial 
Council and Pabn.a (Council were similarly 
apportioned npt wilb any view, to administrative, 
convenience or- ethics- ,ljut solely.,, for a swift 
devisq for the collection of, revenue.' These 
provincial councils were subsequently, abolished 
an{l on the 7th- April, 178$ the „ Committee 
of Revenue- were "instructed to divide - out 
the Hu 2 uri Mahals into Cpllectorships, in such, 
njanner. that no- one colfeptorship should exceed 
in jama, the sum. of, eight lakhs • of,, rupees. 
In pursuance of- these instructions, the , provinces 
of Bengal "and, Orissa were, divided' into 
more than , twenty- coliectorships, exclusive of' 
those .which had, already , been .established: in 
Behar, making thirty-six in all. In the following 
year a new division, was'proposed, and approved 
by the Governor-General - in, Council ( 21st 
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March, 17S7 ), under which the number 
reduced to 23, or including the salt mahals 
Imediately after-wards ( 8th June, 1787 ) ruM s 
were made for the Collectors, and those rr^ es 
were subsequently re-enacted with the amendment 
of Regulation II of 1793.” 100 I 

The amount of revenue therefore was the 
principle upon which districts were physic, a ™y 
constituted. Those tcriitorics therefore wl! ere 
revenue was small the area under the collec| or '" 
ships was inordinately big like that of V le 
Mymensingh district, whereas the area of lh£b 
revenue paying districts was quite small. 
British Indian revenue system need not b e a 
permanent clog in the wheels of the administrate 6 
system of Pakistan and this nascent natio^l 
state must at once, without fear or frivols 


set up its own administrative units in 


! the 


social, cultural J 511 ^ 

fl 


moc‘ ern 


light of its economic, 
political necessities according to 
standards. With the limits of natural geograpl|i ca ^ 
divisions, the district units must be so 
constituted as to form a compact, homogeneous, 
and easily administrable area which should 
neither be so large as to be outside the control 
of the administrators’ nor so small as tOj 
incapable of forming a self-sufficient unitj 
this analysis it would ultimately be observed 


that a modern district should not have‘s aTJ 


190,’ Field: Introduction, para 74, 
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area of ' un-mariagable size ’ or population like 
the present district .units.' This, would necessarily 
imply that jni areas' with a dense population 
the number of administrative units would be 
larger, , considering the total area, whereas in 
lightly populated areas the jnumber of units 
would be smaller, other things remaining .the 
same. Except in very large districts like 
Mymensing and Dacca, the average size of a 
present, sub-division .would be most suitable 
for that of i an administrative district both in 
area and population., It would, multiply the 
present number of districts by about 4 or 5 
and thus create four or five times', as ,many 
centres of local self-government' where the 
patriotism, of the local people would find free 
play in constructive channels and would confine 
their activities in active pursuits leaving the 
more complicated affairs of the Provincial or 
Federal administration, to better educated and 
better trained politicians. It would" further 
lessen the congestion of work of Provincial 
legislatures and state civil services by taking 
away the handling of unnecessary local problems 
from their sphere of , activities and would thus 
facilitate not only a training centre for future 
statesmen but also allow the people to do their 
own jobs in their own areas so that questions 
of the nature of maintaining a local hospital 
-or charitable institution or the like need not 
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be referred constantly to highly trained 
experts from Honolulu or Timbuctoo to make 

efficient administration possible. Efficiency of 
administration by foreign or highly paid 
experts is a national waste which should be 
condemned rs a admiral act. If the nation is 
to be kept ignorant and unable to think out 
its own good in ordinary day to day affairs 
of our life and dependent upon expensively 
trained members of the Civil Service, the 
nation mu.^t be doomed to destruction and no 
amount of intrci'inuscular injection of efficiency 
into t)e body-politic can create a nation of 
political a:robats out of a people who are 
denied the right to think and work out their 
o'ni salvation in the most ordinary affairs of life. 
If the mind is kept static and the body be 
made inactive, paralysis of the entire body 
social is the only inevitable result of such an 
unnatural state of things and that is why 

pnlifcical philosophers laid down long ago that 
good government was no substitute for self 
government. 

The area of an administrative unit having, 
been scientifically laid down .as somewhere 
near that of an ordinary sub-division in an 
average modern district the next question is 
as to how to lay down the administrative 
machinery of the district and to demarcate 
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its functions. We have already discussed the 
outline of the functions of an administrative 
district in modern democracies. A. comparative 
table of local administrative funcions delegated 
to county authoritities in Europe or America 
under 6 heads Drawn up roughly for comparison 
would show how far the counties in those 
countries serve as, political, administrative and 
judicial districts : — 

The above table is not the picture of a 
scientifically assessed system of local 
administration but is a mere classification of 
the main functions of the county councils in 
U. S. A. , Switzerland and England just to 
show how much decentralization has been 
practised in those countries with salulory 
results. This spirit end system of decentralized 
administration has not curbed the power of 
central or provincial executives or legislatures. 
On the other hand these delegated powers 
have released the energy of the centra! and 
provincial or state executives and legislatures 
tn undertaking higher schemes of national, 
industrial and agricultural organization of the 
country as a whole without creating any 
competition between the central and provincial 
administtation on the one hand and local 
administration on the other. In fact the two 
systems of administration are nothing but 
supplementary to each other and any distrust 
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surpassed an a national i, state • of i , 1 the - modern’ 
times.- * , i 

Next to Greece ranks the democratic 
traditions of Switzerland which is. still the, 
high-water mark of democratic institutions. 
With its 'Referendum. Initiative and Recall, 
all administration is practically at the feet of 
the common man, and Bryce rightly dedicated • 
Wordsrvoth’s poem on English freedom to 
Swiss- Liberty. 

The Anglo-Americrn system of local 
government is at present the most cherished; 
system in the world outside Soviet, Russia. 
AJ1 phe powers and functions vested in tnc > 
local bodies in England and U. S. A. arc 
centred in the Collectors of the Indo-Pakistan 
sub-continent, as if by way of contrast, and 
any freedom here can hardly be cherished by 
the people unless the mighty colossus of the 
collector is broken into pieces, by a mightier 
Sultan Mihmud anJ all his powers transferred 
to the District Councils elected by the people, 
the idea of Liberty would be a force and the 
Rights of Min would be nothing but a series 
of mockery. It is not by worshipping the 
fetishes of tile British administration of Indio, 
a legacy of two hundred years of slavery, that 
-the constitution of Pakistan mty win the 
hearts of the people, it is rather by breaking 
the British idols of servitude and importing 
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the British ideal of Liberty that it can create 
a free people willing to live and to die for 
its own patriotism. 

The District Councils would do well to 
adopt the principle of separation of powers 
as adumbrated in tire “committee system” so 
that a heterogeneous body of say two hundred 
councillors may not attempt to do everything 
and end by doing nothing. It would, on the 
other hand, do well to entrust every function 
or set of functions to a small committee of 
councillor^ who would specialize in thier 
different spheres and submit their final plans 
for ’ratification by the Council as a whole. 
Committees for the administration of Justice, 
Police, Elections, Public Health, Roads and- 
Bridges, Agriculture, Co-operative credit, Housing 
Public Health, etc., should work intensively in 
their own spheres and obtain their own results. 
As Laski pointed out “where there is really 
one good committee on a council, its purposive 
energy will stimulate others, and thereby the 
council itself, into creativeness * * * * It has 
not only been a nursery of local statesmanship,' 
some of it of remarkable quality ; it has served 
also as a means of fertilizing Westminister 
with the results of local experience. Its success 
has been a safeguard against that easy 
tendency to centralization which is the paralysis 
of effective - self-government *•*•** No doubt 
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areas will have to be . revised and powers 
reorganized ; but when this is at long last 
accomplished, the technique of the committee 
will certainly be found to be the pivot which 
makes possible the democratic operation of 
local government.’’ 153 

Out statesmen and philosophers have declared 
again and again that Pakistan would be an 
Islamic state which has become a bugbear to 
the minority community of Pakistan as well 
as to the majority community olj India. 
Without delving ' into the deeper and nobler 
significance of ,this declaration they have 
condemned the idea on heresay evidence which 
is neither admissible nor intelligible. The 
word '‘Salam” means “Perce" and Islamic 
Government cannot mean and does not mean 
anything else in the world than a Peaceful 
State, a State in harmony with itself and 
with all its component parts, a state Which 
is wedded to the ideal of Peace and Petcc 
alone. It therefore negatives the idea of a 
totalitarian state, a corporative state or a 
theocratic state, but implies a state in peace 
with God and man. As the following two 
stanns would illustrate : — 

“When it is said to them : 

‘Make not mischief on the earth’ 

192 Laski }n A Ctntury of Municipal Projrets, p. 106 
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They say : ‘why, we only 

• Want to make peace V 

"Of a surety, they are the ones 
Who make mischief, 

But they realize if not. 19 8 

* *}>• 

."And the servants of (God). 

Most Gracious 

Are those who walk on the earth 
In Humility 

And when the ignorant address them • 
They say "Peace", 19 ‘ 1 

• This noble idea gradually percolated in to 
Europe with the advent and gradual spread 
of Islam. Although Aristotle had laid down 
that "Virtue" was the end and aim of a 
"true" state as a final political concept long 
before the dawn of Islam, no political constitution 
could be drawn up and political programme 
enunciated on the abstract ideal of “virtue". 
Fifteen hundred years after a new school of 
political thinkers arose in Europe who bathed 
in the spiritual light of Islam through the 
Reanissrnce gave the world a re-interpretation 
of Aristotle in understandable- language. Such 
a one was Marsiglio of Padua (1278 — 1343). 
who laid down that the * end of all civil 
government was “Peace" and attainment of 

192, Quoran ; S. 1 1 11-12, 

194. Quoran: S; XXV: 63. 
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peace was the only end for which .the form 
of government should .be carefully considered. 
The idea of this revolutionary thinker remains 
true to our own days so that the international 
organizations set up in the Twentieth century 
like the League of Nations or U. N. O. have 
and exLt for, the only purpose .of 
maintaining "Peace'. , 

Peace thus being 'the only rational end of all 
national States, all citizens must have the 
education of ’working fdr 'peace and law, order 
and peace cannot be tire function of a salaried 
an'd liveried band of public servants alone. 
As a matter of fact in England police duty 
is' and was a duty of every citizen and salaried 
police' was introduced there only’ in recent 
times for the sake of effiency. Even then 
the control of the local police was vested in 
the' counties, previously through tiie justices 
of the Peace and since 1888 through the Joint 
Co’mmitee of ' an equal number of Justices of 
the Pehce and county councillors. In other 
words any passibility of a clash of • interests 
between the administered and the administrators 
must be eliminated 1 at all costs and the 
administrators and the administered must be 
absdlhteiy identified in in ideal democratic 
government Islamic state envisages such a 
form of government where complete harmony 
exists between the masses and the, classes 
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administered and the administrators, rulers-and 
the ruled and man and his maker. The Islamic 
state therefore stands for peace, peace between 
all the warring elements in the state which 
go to wreck the organic character of human 
society, peace in the highest and noblest as 
well as ordinary pursuits of life, peace of the 
body and peace of the soul of all mankind. 
Those institutions v hich create mischief, 
inequality and injustice on earth must be 
obliterated and other institutions must be 
created to establish harmony, peace and 
goodwill. Unless the State can achieve that 
purpose, no use calling it an Islamic state, 
whether in Arabia or the Antarctia. Separation 
of Powers through a decentralised system of 
local government, whether political, economic 
or functional, is a necessary and vital step 
towards the establishment of such a state 
whether one calls it the Democratic State, the 
Islamic State, or the Islamic Democracy. As 
warned in Sura Nahl (XVI : 75-76) let us not be 
slaves under the dominion of a hierarchy of Civil 
Servants and be a wearisone burden on them let us 
rather be free agents, bearing our own burdens 
and directing our own affairs like the equal 
of all free peoples of the -ancient and the 
modern world, 
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